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This is the ninety-fifth anniversary of the birthday of 
ApsraHaM LincoLn.' I was born and raised in the State in which 
his mature life was spent, though not in the State of his nativity. 
To-day, the flags are displayed from many of the houses, and 
the sight of them puts me in a reminiscent mood, not that I 
believe in making a holiday, even out of his birthday. The 
fact that a man who, in the process of human evolution, became 
a leader of men, was born on a certain day seems to me to offer 
no reason for quitting our ordinary employments and spending 
the day in idleness. One of the evils of our country is the 
multiplication of holidays: days on which the courts close, the 
banks adjourn, the school children are turned loose, and all 
ordinary employments cease. If the birthday of every great 
man, whose life has proved a benefaction to his country, were 
to be celebrated as a holiday, it would soon come to pass that 
we should have no days on which the ordinary offices of life 
could be performed; and on some days we might have to cele- 
brate at one and the same time, the birthdays of a number of 
great men. This species of hero worship ought to be discon- 
tinued. 


At the time of the scenes which I am about to recall, 
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Abraham Lincoln had not become a hero. I never dreamed 
when I saw his lank ungainly form towering above the platform 
of an open air audience that I should ever celebrate his birth- 
day. It was my fortune to hear him speak to open air audi- 
ences twice, once in the Buchanan-Fremont campaign on the 
Fourth Day of July, 1856; the second time in his great debate 
with Douglas at Freeport two years later, when they were 
making a popular contest for the office of Senator of the United 
States. The first was an open air ordinary mass-meeting on a 
warm bright day and all the speakers were Republicans. They 
were, if I remember right, four in number: John Wentworth 
(** Poet Long John’’) of Chicago, Thomas J. Turner of Free- 
port, then a candidate for Congress in the First Illinois District, 
afterwards a General in the Civil War; Leonard Swett, I believe 
also of Freeport—no matter where —a clergyman who was 
trying to get to Congress; and Abraham Lincoln of Springfield, 
then without a representation throughout the limits of his own 
State, even unknown in those limits, and his name frequently 
mispronounced, as I heard it mispronounced on that day so as to 
make it sound like Lincolen. I do not know which was the 
taller, ‘Long’? John Wentworth or Abraham Lincoln. I 
believe that Mr. Lincoln measured six feet four inches plus, and 
Mr. Wentworth could scarcely have measured less. He came 
from somewhere near Portsmouth, New Hampshire, when a boy, 
and cast his lot in the then village of Chicago. I think it was 
on that day that I heard him tell the story of it: how heymade 
a part of the journey on foot and arriving in Chicago with worn- 
out shoes, no stockings, and trousers which did not reach much 
more than half way down from his knees to his feet and with a 
bundle of effects not much larger than a goose-egg — this was 
his expression— carried over his shoulder by means of a hickory — 
stick. He was either a lineal descendant or a member of 
the family of that Governor Benning Wentworth of Colonial 
days who had actually granted in the name of his Majesty George 
the Third, the charter of the Dartmouth College which formed 
the subject of the litigation in the celebrated Dartmouth College 
decision. John Wentworth edited and published the leading 
Democratic newspaper of early days in Illinois, known as the 
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‘«‘ Chicago Democrat.’’ It was an enormous blanket sheet and 
the weekly edition of it wastaken by our near neighbor, Edwin 
Bump — we then lived in. Cook County, of which Chicago was 
and is the county seat. Wentworth had been in Congress for a 
time, as I well remember, because Mr. Bump used to get fre- 
quent packages of garden seeds under the frank of ‘* John 
Wentworth, M. C.’’ while my father, being a Whig, got none, 
though he needed them much. That was a simple bucolic 
illustration of the ancient Jacksonian doctrine, ‘* To the 
victors belong the spoils.”” I remember Wentworth as 
a giant in height, erect of form, broad of shoulder, 
clean shaved of face, prominent of cheek bone, and even then 
bald of head clear down to the ears. I was never an eye-witness 
of what Iam about to relate, and vouch for as a fact, on the 
evidence of another member of the Wentworth family, who told 
me that his cousin ‘* Long John’ would drink a tumblerful of 
good whisky at one draught and immediately ask for more. 
Notwithstanding his fondness for usqguebaugh, this remarkable 
man, after retiring from politics and from journalism, lived on his 
farm on a summit near Chicago, to an advanced age, raising 
blooded cattle and always having a herd of which he was proud. 
My last recollection of him was one night in the year 1880 in 
the Republican Convention at Chicago which nominated James 
A. Garfield, when, after a long contest, he and his delegation of 
Grant stickers were literally led out of the convention by the ear. 
It was in the small hours of the morning and as Long John in 
the midst of his delegation filed down to the aisle toward the 
door, I well remember the grin with which he took his medicine, 
reminding me of that passage in Othello: — 


‘The rob that smiles steals something from the thief, 
He robs. himself who spends a bootless grief.” 


That was the last time I ever saw John Wentworth. 

To come back to that great mass-meeting on the fourth day of 
July, 1856, at Oregon, Ill., I should say that by common con- 
sent Wentworth and Lincoln were the two great men of the day, 
and that if a vote could have been taken at the close of the meet- 
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ing Lincoln would have stood easily first. Stand the two men 
up side by side and they towered like giants, but Wentworth was 
the more impressive man. Neither was handsome; both were on 
the verge of ugliness. The face of Wentworth was square, 
rugged and strong, his jaws set firmly together, and he faved an 
audience like a man who is not afraid. He stood solid on his 
feet and he stoodlikeatower. Lincoln was equally tall, but he did 
notstand erect. He seemed to be conscious of the fact that he was 
too tall as tall men very often are; he seemed to endeavor to 
bend over, to shrink down and to mitigate some of his excessive 
height. He did not seem to be as well muscled as Mr. Wentworth 
was, nor to stand as firmly on his feet. His face was not 
strong. It did not betoken any of his intellectual greatness. 
It was not square; its jaws were not well set; its mouth was 
weak; his eyes were destitute of examination except when he 
was aroused and then they were full of fire. But when in repose 
they seemed wholly dead, snake like. I had never seen eyes 
that impressed me so unfavorably. When he made bis speech 
on that day, his theme was of course the slavery question. The 
country was even then at a white heat upon that question. The 
slavery question had dissolved the old Whig party and the ~ 
Union Republican party had just been formed and had nomi- 
nated for its candidate for President at a convention held at 
Pittsburgh, John C. Fremont of California. As soon as Lin- 
coln had fairly entered upon his theme, his stooping posture 
ceased; he elongated himself to his full height and delivered 
himself awkardly, it is true, but with the greatest animation and 
with one single gesture delivered with his right forefinger, 
which cannot be imitated upon paper; in fact that forefinger 
seemed to be continually scratching for something away out in 
front of the speaker. If I recallit rightly, he wore one of those 
old-fashioned satin stocks or chokers, and it was warm and it 
evidently impeded the full use of his organs of speech, for he 
pulled it off and threw it down. A few moments later, with 
nervous impatience he pulled off his shirt collar, tearing loose 
the buttons and throwing it to the winds, and continued his 
speech minus both necktie and collar; and the old farmers 
cheered and howled. They saw that he was one of them, sure 
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enough, and so it proved four years later when they bore him 
on their shoulders to the White House. 

A few years before, Lincoln and another, members of the 
Legislature of Illinois, had been in an address which they had 
caused to be entered upon the journal of the House against the 
slavery agitation. But time had changed, human sympathies 
had become enlarged. Human thought had advanced, slavery 
was insatiate. The compromise of 1820, called the Missouri 
Compromise, in which, through the influence and exertions of 
Henry Clay, Missouri had been admitted into the Union, a 
statute which declared that no slave State should thereafter be 
admitted north of the parallel of 36 degrees and 30 minutes 
north latitude,—was everywhere challenged in the South as 
unconstitutional. Slaveholders claimed the right under the 
Constitution to take their slaves into any portion of the territo- 
ries in question. The constitutionality of the Missouri Com- 
promise Act had been argued before the Supreme Court of the 
United States and the opinions had been written and the judg- 
ment of the court agreed upon; but the decision was held up 
until the October term of the year 1857 for fear of the effect 
of the decision on the Democratic prospects at the presidential 
election of 1856, as was alleged. Mr. Lincoln had now 
espoused the cause of freedom. His proposition now was that 
Congress had plenary power over the territories, and that it 
should exercise such power as to exclude slavery therefrom. In 
short, he proposed to build a barrier to prevent the further 
extension of slavery; that was the idea which he developed at 
Oregon, and that was the idea upon which, four years later, he 
was elected to the Presidency. In the speech of Lincoln, not a 
word was said which any of his descendants could regret. 
There were in it no coarse jokes such as, it is said, he indulged 
in among his neighbors and intimates. It was pitched on a 
lofty elevation, he spoke wholly without notes. ‘* The fire of 
God filled him.’’ He did not study for words. He said what 
he said because he could not keep it back. In that year his 
intellectual power and moral elevation so shone out that his 
fame filled the borders of his State and he became the recog- 
nized leader of his party in that State. 
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Two years later, in 1858, the question arose as to the succes- 
sorship of Stephen A. Douglas as Senator of the United States 
from the State of Illinois. His colleague was Lyman Trumbull, 
elected as a Democrat, but who had already taken sides with the 
anti-slavery party. Douglas was dilly-dallying with slavery. 
He had invented, what to his mind was an exceptional doctrine. 
He called it Popular Sovereignty. His political opponents 
called it «* squatter sovereignty.’’ It was formulated in the 
words ‘* not to legisate slavery into any of the said territories 
nor to exclude it therefrom, but to leave the people free to reg- 
ulate their own domestic interests in their own way, subject only 
to the Constitution of the United-States.’’ He called it «* my 
great principle.’’ The operation of this great principle quoted 
had the result of introducing civil war and anarchy into Kansas. 
Each party, the pro-slavery party and the anti-slavery party, 
endeavored to control the elections in that territory and to send 
to Congress a proof of a constitution for the new State, favor- 
able to its views on the slavery question. Armed ruffians were 
poured in great numbers across the Missouri river and across the 
border line from Missouri. Skirmishes took place which might 
almost deserve the name of battles. John Brown fought such 
a battle with the pro-slavery crowd at Ossawatamie that he there- 
by achieved the sobriquet of ‘‘ Ossawatamie Brown.’’ A party 
of raiders from Missouri had burned the city of Lawrence, then 
the Free-State capital of Kansas. This atrocity had aroused the 
anti-slavery people of the North to a pitch of frenzy. On the 
other hand, the Democrats accused the abolitionists, as the 
Republicans were called, or ‘* Black Republicans ’’ as they came 
to be called, of keeping up a propaganda which would have the 
effect of dissolving the Union. In this state of public opinion 
Abraham Lincoln was put forward by the common consent of 
the leaders of his party, to be a candidate of that party before 
the Legislature thereafter to be elected for the Senate of the 
United States. The Republican State committee having, of 
course, the approbation of Mr. Lincoln, challenged the Demo- 
cratic committee to a joint debate between their respective 
candidates. If I recall it rightly, Norman B. Judd of Chicago 
was the chairman of the Republican State Committee. In con- 
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sulting with Mr. Lincoln over the feasibility of this joint debate, 
Lincoln told Judd that he did not expect to achieve an election 
to the Senate but that he was ‘killing larger game.’’ By this 
expression he did not mean that he expected to be a candidate 
of his party for the Presidency, for that dream had not yet 
entered his head; but he was ambitious to become its candidate 
for the Vice-Presidency. It was agreed that nine joint debates 
should be held between Douglas and Lincoln, one in each of the 
nine Congressional Districts of Illinois. 

The second of these debates took place at Freeport. I was 
at that time a student in old Rock Russell Seminary at Mt. 
Morris in Ogle County, Illinois. It was vacation time and I 
was working in the harvest field about four miles west of Mt. 
Morris to earn a little money to support me through the fall 
term at school. I determined not to miss the opportunity of 
hearing those great men speak. The distance was sixteen miles, 
and there was no other way for me to get there except on foot; 
so I hoofed it. Many wagons passed me but no one would give 
me a lift until I had accomplished fourteen of the sixteen miles, 
and then a farmer’s wagon overtook me containing people who 
knew me. They invited me to get in and they hauled me the 
other two miles of my journey into Freeport. I must have 
started early for it could not have been more than ten o’clock 
when [ arrived. It was a forenoon of pie, sweet-cake and lem- 
onade. But my purse was very slender, and I was obliged to 
partake sparingly. However, I was fortunate under the cir- 
cumstance, that several of the old students of Rock River Sem- 
inary were there and we met casually of course, and as their 
purses were longer than mine they insisted-on treating, so I 
neither went hungry nor dry. Mr. Douglas arrived on a train 
from the south and was taken to the Brewster House where, 
during the whole day except a short dinner hour —for dinner 
in those days was the mid-day meal—he held a reception 
in the Brewster House. He paced up and down the large 
parlor which had been assigned to him and smoked cigars inces- 
santly and received everyone that was introduced to him. I do 
not suppose that he saw or noticed the face of a single man who 
presented himself or was presented to him, unless it might be 


XUM 
XUM 


168 


39 AMERICAN LAW REVIEW. 


some old friend or acquaintance, whom he readily recognized 
with his politician’s habit of remembering both faces and names, 
It is said that Judge Douglas had developed this faculty to 
a remarkable degree, surpassed by no American statesmen of 
his time, and by but one since, I refer to Senator Cockrell 
of Missouri. One of my fellow-students who had been. in 
the Brewster House came out and found his way to a crowd 
of us on the street. He was beaming with the delight which 
attends a great honor or a great trial. He had been intro- 
duced to Stephen A. Douglas, and had actually shaken hands 
with him. Although himself a Republican in politics, he 
was so overwhelmed by the fact of the honor, that he 
almost danced with joy. He will recognize this paragraph when 
he sees it and I hope he will not accuse me of overdrawing the 
picture. I met him afterwards in the Civil War. He was a 
gallant soldier and is now a successful lawyer and a substantial 
citizen of Northwestern Iowa. When he reads these lines, let 
me say to him, ‘‘Shake, old boy, shake!’’ The arrival of Mr. 
Lincoln, who came on a special train, I believe, was delayed until 
nearly half-past eleven o’clock, then he was driven up from the 
station in one of those old Pennsyltucky wagons. Though he 
had often ridden in such wagons before for want of a better 
vehicle, yet in this case it was a ho!low device to propitiate the 
farmer element. I have been subsequently told that that very 
wagon was the property of an old dunkard note shaver and skin- 
flint who lived down near Lanark, Carroll County, that he had 
driven that day to Freeport in that wagon with a jug of some- 
thing to sell and had sold it. When the Republican Committee 
offered him five dollars for the use of his team to bring old Abe, 
as he was even then called, from the station to his hotel and 
from his hotel out to the grounds where the speaking was to take 
place, the old dunkard snapped at the offer, drove the wagon 
himself as directed, and when he had completed his job by 
driving the after saviour of his country out to the speaking- 
grounds and collected his money, instead of waiting to hear the 
speaking, he got into his wagon and drove home. This story is 
authentic. The patience of the Republican crowd, and it was 
twice as great as the Democratic crowd, was put to a severe trial 
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waiting for Mr. Lincoln to arrive. Finally, the old dunkard 
trundled his big Pennsyltucky wagon, filled with politicians, up 
the broad principal street of the town. It halted at a designated 
place which was, I believe, nearly in front.of the Brewster House, 
when Tom Turner, the local chargé d’ affaires rolled into the 
wagon, and addressing Mr. Lineoln, made a grandiloquent 
speech of welcome. Poor Old Abe of course had to arise also, 
but he seemed to be as humble as a whipped donkey, as he was 
evidently ashamed of his enormous altitude and he gradually 
bent his body forward into a semi-stooping posture to diminish 
himself to the size of the ordinary man. Next, he was evi- 
dently, as any man of sense must have been, ashamed of the 
fulsome laudation which the speaker was plastering all over 
him. I remember that Mr. Turner accused him of having run 
a distinguished career. I also remember that when he began to 
reply, he said, ‘*Fellow-citizens, I have never run a dis- 
tinguished career. The honors which you see fit to bestow 
upon me to-day, are merely in recognition of the fact that I 
am, for the time being, your party leader. When I lay down 
that role, and someone else takes it up, he will in like manner 
receive plaudits.’’ Of course I do not assume to quote his 
exact language; nor shall I, for any purpose of this narrative, 
look into a book to verify anything, but I shall merely give in 
my own language what remains of a boy’s memory of an event 
which deeply impressed itself upon him. When I heard that 
speech and that reply, I knew the absolute necessity of the man 
‘whom the Republican party had chosen for their standard 
bearer. Some three hours now elapsed until the time for the 
great debate to commence. The crowd choked all the principal 
streets of the town. I had sense enough to see that I must 
get to the place of speaking early in order to get near the 
stand. A boy can get through a crowd easier than a man. 
When I got to the vicinity of the stand, it was choked with 
the masses of humanity far and wide. I nevertheless succeeded 
in squirming and twisting through them until I got within 
three or four human tiers of the platform. Finally, the 
old Pennsylvania wagon drove up and the gangling form of 
Abraham Lincoln bent and meditative still towered above 
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that of the other men in the wagon. I remember that 
he rode down on a plank which had been placed crosswise of the 
top of the wagon and somebody occupied the other end of the 
plank. His seat was, according to the fashion of those days, 
the left-hand seat behind. He got out and was escorted to the 
platform which was raised about four feet above the ground. 
Whether Judge Douglas was already there, or whether he arrived 
later, I have forgotton. The arrival of each candidate was, of 
course, the signal for vociferous cheering on the part of his 
partisans. Presently, a scene of animation occurred among the 
great men on the stage. The hour for opening the debate had 
arrived. Only those who had positions near the stage could hear 
the conversation and understand what it meant. What it meant 
was that Robert R. Hitt, an alumnus of old Rock River Seminary, 
now Chairman of the Committee of the National House of 
Representatives on Foreign Affairs, then, one of the finest sten- 
ographers in the country, who was reporting the debate for the 
Chicago Tribune, and whose report of that debate, admirably ac- 
curate, ultimately slew Douglas and elected Lincoln to the Presi- 
dency, though it did not elect him to the Senate in the canvass, 
- had not reached his seat on the platform, and was unable to get 
there on account of the density of the crowd; but nevertheless, 
the Democratic committeemen, not anxious for the report of the 
debate, but relying on the overpoweri.g oratory of Mr. Douglas, 
insisted that the debate should go on at .the appointed time. 
They had a right so to insist, and Mr. Lincoln, true to his 
habits of honesty and justice, so decided and arose to open the 
debate. But it was evident from the first two or three sentences, 
that he was ‘* speaking against time,’’ until Mr. Hitt should 
arrive. He began with the most prolonged deliberation to waste 
his time by speaking of things that had no relation to the questions 
in issue between the two parties. I quote his opening words 
from memory and challenge Mr. Hitt for the general accuracy 
of my quotation if he was not able to get them down: — 

‘¢ Fellow-Citizens — On — Saturday — last —at— Judge — 
Douglas — and — myself — spoke — for — the —first — time — 
in — joint — discussion — according — to — the — arrange- 
ment — made — between — our — respective — committees. He 
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opened — the — debate — speaking —an—hour—. I — fol- 
lowed — an — hour —and — a—half—. Judge — Douglas 
rejoined — half —an —hour—. Now— the — order — is — 
reversed—. I — open — the — debate — speaking — an — 
hour—. Judge — Douglas — follows — an — hour — and—a 
half — .”’ 

You will perceive that Mr. Lincoln’s language was elliptical. 
In the above sentences, he four times omitted the preposition 
for. That was a fault (if it were a fault) of his style, which I 
believe he never corrected. Immediately in front of me, with 
no one intervening between us, stood a man of medium size and, 
I should think, about thirty years of age. He perceived the dif- 
ficulty, and as Mr. Lincoln began to speak, he whipped out a 
memorandum book and. began to take his speech down, either in 
longhand or in an abbreviated longhand. How his pencil 
galloped along the short lines and how Mr. Lincoln pieced out 
his meaningless words in order to kill time. Suddenly, a shout 
arose among the Republicans near the stand and Hitt, climbing 
up the steps with his notebook{in hand, began taking down the 
speech in shorthand. As soun as he had taken his seat at the 
table, Mr. Lincoln pursued the substance of his speech. The 
circumstance which I here relate of the young man taking down 
the beginning of the speech in his note-book, is confirmed by a 
well-known fact mentioned in the account of the debate given 
by Messrs. Hay and Nicolay, in their Life of Lincoln, where I 
believe the name of the man is given. He was a reporter or a 
sub-reporter on one of the local papers of Freeport. I give it 
here because I stood next to him and saw it. 

Then began the memorable contest between two giants. Lin- 
coln, tall, inclined forward, still spoke with great deliberation 
and made himself heard and understood far out among the 
audience. His speech was the work of a logician. It was that 
of a man who had studied and who understood his theme, and 
had in it none of the graces or the arts of oratory. His gesture 
of two years before, at Oregon, had somewhat changed. It was 
stilla forking forward of his right forefinger, but instead of 
standing erect, his dull eyes aglow, furrowing the air with that 
gesture, he now delivered it partly downward. He told it not 
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merely with his right arm, but with the whole right side of his 
body. That gesture cannot be described on paper, and it can- 
not be imitated, especially by a short man. At first, it pro- 
duced a feeling of indescribable merriment; but as the language 
of the speaker rolled out, weighted with thought, the gesture 
was forgotten and the words alone were heeded. 

Mr. Douglas was the antithesis of his antagonist in many 
ways. He was as short as Mr. Lincoln was tall, he was what 
might be called of French build.’’ He. was short, very broad, 
smooth shaven, a blonde and his ample hair was well combed 
back. Scarcely had he begun to speak before every person in 
the vast audience seemed to feel. his enormous power as an 
orator. Boy as I was, I was opposed to his party. My father 
had been an abolitionist and had kept a station on the under- 
ground railroad between Chicago and Vincennes, and I had 
grown up in that school of thinking. But out of sympathy 
with his doctrines as I was, I was nevertheless carried away by 
his oratory. I can convey no idea of it. He seemed to me 
like a roaring lion greater — infinitely — greater in strength than 
the whole audience before him and around him —capable of 
devouring them all. His speech was like a cyclone roaring 
through a forest and his voice was like a tempest which ‘ blew 
where it listed, laying all things prone.’’ I never witnessed 
such a display of masterful oratorical power before or since, 
and never shall again. Happy that I saw and heard it in my 
youth, in a period of wonder and receptivity, so that it still 
abides in my memory, and even in my feelings, as one of my 
great possessions, and will to my last day. 

But there was a striking difference in the moral elevation of 
the men. Lincoln, though of peasant origin and a rough-hewn 
diamond, who could sit under the shade of a tree on a warm 
afternoon and crack off-colored jokes and even tell smutty anec- 
dotes among his immediate friends and neigbors, — yet possessed 
the basic feelings and principles of a gentleman. He would 
not conscientiously wound the feelings of any other man, be he 
friend or enemy, and he would not utter an indecent expression 
in public debate. Douglas, on the other hand, was capable, 
especially when partially under the influence of liquor, of sink- 
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ing to the level of a blackguard. I may say —speaking from 
memory, and without making any claim as to absolute accuracy 
on this point, that Mr. Lincoln did not drink. On the other 
hand, it is well known that Judge Douglas drank to excess and 
that his habit of a hard drinker weakened his heart and brought 
him to an untimely grave. He died of syncope of the heart, 
in Chicago, at the very outbreak of the Civil War, and his last 
words, after his attendant had turned him over in bed, were, 
am very comfortable.”’ 

During the day of this great debate, Douglas had evidently 
been drinking very strongly, it is said, of brandy. His mouth 
had the dryness which characterizes the mouths of excessive 
drinkers. He wascontinually during his speech, taking lozenges 
and masticating them on his tongue, to give his mouth sufficient 
moisture to enable him to articulate. He evidently had the 
irritability which men in the state of semi-intoxication are apt 
to display, for he soon lost patience with his audience and began 
to call them ‘* Black Republicans,’’ and once he used the expres- 
sion ‘*‘ You Black Republicans.’’ They shouted back ‘‘ White, 
White, White, White.’’ Then he raved and roared: ‘* Where 
is the audience in Southern Illinois that would thus interrupt 
Lincoln? I see where the shoe pinches, you see that I’m clinch- 
ing Lincoln. You don’t intend to allow me to speak my time 
out. I’ve seen your mobs before and I defy your wrath.”’ 

When Mr. Lincoln arose to reply, he crushed his antagonist 
with a single observation and remarked that neither in Southern 
or Northern Illinois, would a speaker be interrupted on an occa- 
sion like this, so long as he treated them respectfully. 

One of the crucial struggles in this debate consisted in an 
attempt on the part of Mr. Douglas to pin Mr. Lincoln down, 
by putting to him the question, whether in case he became a 
member of the Senate of the United States, he would respect 
the Dred Scott decision. That decision, as I have already said, 
had declared the Missouri Compromise Act to be unconstitu- 
tional, and had thrown open all the territories, those north as 
well as those south of Mason’s and Dixon’s Line, to slavery. 
Taney, and those members of the court who concurred with him, 
vainly imagined that they could settle the question by an 
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extra-judicial fulmination. The Dred Scott case had been 
commenced in the United States Circuit Court for the Dis- 
trict of Missouri. The action was brought by a shrewd old 
Vermont lawyer named Field. He was the father of the gifted 
poet and essayist Eugene Field, who died in Chicago at an un- 
timely age. Field was an abolitionist and he brought and prose- 
cuted the suit with a view of its being taken, on writ of error, to 
the Supreme Court of the United States, and he did not care 
which way that court decided the question raised, because he knew 
that whichever way it decided it, its decision would slay some- 
body. The principal action was brought by Dred Scott to 
recover his freedom. It was an action against his master San- 
ford for an assault and battery and false imprisonment. He also 
brought another action on behalf of his wife for the same offense 
committed against her. The court at Washington decided that 
Dred Scott was a citizen of no man’s land. He was not a 
citizen of the United States, and he was not an alien. He had 
no status which entitled him to sue in a court of his country, 
because he had no country; in other words, he had no rights 
which a white man was to respect. This was the historical and 
actual position in which the opinion of Chief Justice Taney and 
the decision of the court placed him. His suit was therefore 
dismissed. When he went out of court, there was nothing, — 
absolutely nothing left for the court to decide. He had no 
status which entitled him to sue upon any cause of action; 
therefore he had no case in court, and he was not in court, and 
the court could not pass upon the merits of his case, because it 
was nO case. 

If an alleged administrator were to bring an action in his rep- 
resentative capacity, and should fail to prove his appointment 
and qualification as administrator, he would necessarily go out 
of court, and the court would not pass upon the merits of his 
case, because, having no standing in court, he could have no 
case. So it was with the Dred Scott case. Dred Scott having 
no status within or without the American body politic, which 
entitled him to sue in a court of the United States, had no case 
in that court; the court had no jurisdiction of any case for want 
of a necessary party; there were no merits to pass upon because 
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there was no plaintiff. All this is axiomatic and need not be 
discussed before lawyers. Nevertheless, the Supreme Court 
itched to settle the whole slavery question. It had no more 
jurisdiction to settle it than it would have had if Dred Scott 
had not brought the action at all, since the court held that he 
could not bring the action. Nevertheless, Taney and those who 
concurred with him could not let slip the opportunity of set- 
tling a great constitutional question. Ever since Marbury v. 
Madison, the court had assumed the power of settling constitu- 
tional questions, not only for itself, but for every other depart- 
ment of government, National or State. It is true that this 
was a political question, of which, as a general rule, the judicial 
courts have no connusance except where questions of private 
right are involved in them, and then they decide them merely 
for the purpose of deciding the question of private right under 
the constitution between the parties before them. Neverthe- 
less, Taney and his confreres (except the two dissenting judges, 
McLean and Curtis) determined that the case before them 
should settle the slavery question, expecting that their settle- 
ment of it would be accepted by the President, by the Congress 
and by the whole American people. They only succeeded in 
settling the fact of their own inconsequentiality aud imbecility. 
The question was too great a one to be settled by a bench of seven 
judges in a private lawsuit, to which the United States was no 
party and to which the American people were noparty. Notwith- 
standing this extra-judicial fulmination, the American people 
proceeded to settle it in their own way, amid the thunder of can- 
non, the neighing of the war horses, the shouting of the captains. 
And the earth shook. And the clouds vibrated to the Eternal 
Name. 

Mr. Douglas had introduced a resolution into the Senate of the 
United States, declaring the decision of the Supreme Court in 
the Dred Scott case tobe an effective settlement of the slavery 
question. The people of the North had no idea of a great public 
question of a political nature being settled by the majority of a 
judicial tribunal in a private lawsuit. The Con: ‘itution had pro- 
vided for the mode in which it might be amended by the concur- 
rence of three-fourths of the States. It could not be amended 
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by the judgment in a lawsuit between private parties rendered by 
five judges against two. 

The full nature of the Dred Scott decision, and the manner of 
dealing with it had evidently not yet become fully developed ia 
Mr. Lincoln’s mind. Douglas tried hard to pin him down to 
an answer to the question whether, if a member of the United 
States Senate, he would abide by the Dred Scott decision. It 
seemed to me at the time that his answer was somewhat evasive. 
But the answer which he drew up to forma portion of his inaug- 
ural address was not evasive. As originally drawn by Mr. 
Lincoln, the language of this paragraph of hisinaugural address 
was not wanting in directness and strength: though as delivered 
its force had been impaired by changes made out of deference to 
William H. Seward, whom he had chosen for his Secretary of 
State. But the meaning still remained plain. The court had 
rendered a decision which was binding on the parties to it, but 
not binding on the President. It bound the parties to the liti- 
gation in which the judgment was rendered, but did not bind the 
Congress or the American People. 

A great field day drew to a close. A great battle had been . 
fought between the champions of two opposing forces: A blood- 
less battle, it is true, but more momentous in its consequences 
than many battles that have been fought between great armies. 
A fuli report of this great debate appeared the next morning in 
the Chicago Tribune, and copies of that paper sped all over the 
land. Abraham Lincoln now began to assume figure, not merely 
as a leader of the anti-slavery party in Illinois, but as the leader 


-of that party in the Union. He lost the Senate. The people 


of Illinois elected a majority of Democrats to their Legislature, 
who returned Mr.-Douglas to the Senate on joint ballot. But 
as Mr. Lincoln had told Mr.. Judd when he was notified of his 
selection as the champion of the Republicans against Mr. 
Douglas, ‘‘he was killing larger game.’’ By the expression 
‘‘Jarger game,’’ Mr. Lincoln meant the Vice-Presi- 
dency; for he had not dreamed at that time of becom- 
ing a candidate for the Presidency. The mantle of that renown 
fell upon his shoulders. He kept together with infinite patience, 
wisdom and tact, the heterogeneous forces that stood for the 
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Union. He saw the Union saved; but it was not given to him 
to guide and direct its rehabilitation. It was not given to him 
to enter the promised land of a Union Restored. As Moses 
stood upon Mount Pisgar and gazed down into the Promised 
Land but never entered it, so Lincoln saw the Union saved, but 
never lived to enjoy its blessings. The hisses had changed to 
cheers; detraction had changed to praise. The bullet of an 
assassin brought swift eclipse to all the good which he was medi- 
tating for his fallen foes. He stands, in the estimation of 
friends and foes alike, as the ‘* greatest man of rebellion times.’’ 
This was the language applied to him by General Longstreet in 
one of his military papers. 


Glory without end, 
Scatters the clouds away, and on that man attend, 
The tears and praises of all time. 


Seymour D. Tuompson. 
VOL. XXXIX. 12 
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THE BURDEN OF PROOF IN CASES OF MARINE 
DISASTER. 


That a vessel which is being navigated in defiance of one or 
more of the rules of navigation must show in case of disaster, 
in order to escape liability, that her violation of the rule not 
only did not but could not have been the cause of the disaster 
or contributed to it, has been held over and over again both in 
England and in this country, and is no doubt the law. For 
instance, to take a simple case, if a vessel running in the night 
without lights, comes into collision with another, she will be held 
in fault for the collision unless she shows, not only that the 
absence of lights was not the cause of the collision, but that it 
could not by any possibility have contributed to it. 

Now there are two kinds of navigation rules, those expressly 
prescribed by statute, and those which are not expressly pre- . 
scribed by statute, but are referred to in general terms by the 
statutes, and are precautions required by the ordinary practice of 
seamen, quite as definite and certain and enforced by the courts 
with the same strictness as the statutory rules, and generally 
known as the common law of the sea. 

With reference to these rules of navigation, the Circuit Court 
of Appeals for the First Circuit has recently laid down a doc- 
trine, which is of the greatest importance to the maritime com- 
munity, as it affects the question of the burden of proof in 
perhaps the majority of the cases of marine disaster. 

The court draws a distinction between the statutory and non- 
statutory rules of navigation, and holds that where a vessel has 
broken one of the non-statutory rules, the burden is on the 
other vessel to show affirmatively, that the breach of the rule did 
in fact cause or contribute to the disaster, instead of being on 
the vessel violating the rule to show that her violation of it, 
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not only did not but could not have contributed to the collision, 
as it would be if she had violated a statutory rule.' 

This distinction between the statutory and non-statutory rules 
of navigation is confined to the Circuit Court of Appeals for 
the First Circuit, has not been made in any case decided outside 
of the First Circuit, and does not seem to be a logical one nor 
in keeping with good public policy. 

On the other hand, the contrary has been held elsewhere in a 
number of cases where a vessel has broken a non-statutory rule 
of navigation; she has been required to prove in order to free 
herself from blame, not only that such breach did not but could 
not by any possibility have contributed to the disaster. 

Take an instance where a vessel failed to keep a good lookout. 
Now it must be admitted, as Mr. Justice Swayne observed in 
_ the case of The Ariadne,’ that ‘‘ the duty of the lookout is of 
the highest importance. Upon nothing else does the safety 
of those concerned so much depend.’’ And yet there is 
no statutory rule requiring a vessel to keep a _ lookout, 
the obligation is one required by the ordinary practice of 
seamen as is shown, in fact is recited in Art. 29 of 
the International Rules, which provides that nothing in the rules 
shall exonerate a vessel from the consequences of any neglect 
to keep a proper lookout, or of neglect of any precaution which 
may be required by the ordinary practice of seamen. If it be 
claimed that this is a statutory requirement that a lookout be 
kept, then it is also a statutory requirement (as they are also 
prescribed in this section) that all the precautions which may be 
required by the ordinary practice of seamen shall be taken, and 
there are no rules of navigation which are non-statutory.* 

It has been held in a number of cases that if a vessel has not 
kept a good lookout, she is in fault, unless she shows that her 
failure to do so not only did not but could not have contributed 
to the collision.‘ 


1 See the H. F. Dimock, 77 Fed. * As recent instances of such cases, 
Rep. 226, 280; The Columbian, 100 see The George W. Roby, 111 Fed. 
Fed. Rep. 991, 998; The Carbonero, Rep. 601, 612; The Arthur M. Palmer, 
106 Fed. Rep. 329, 335. 115 Fed. Rep. 417, 421; The Pilot Boy, 

2 18 Wallace, 475. 115 Fed. Rep. 878,875; Wilder SS. Co. 

5 29 U.S. Stats. at Large, 889; The +. Low, 112 Fed. Rep. 161, 172; The 
Admiral Farragut, 10 Wallace, 334. Lyndhurst, 92 Fed. Rep. 681. 
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Or take an instance where it was held that a vessel which was 
stranded owing, among other things, to a defective compass, 
must show that the defect of the compass could not have caused 
or contributed to cause the disaster. This was the breach of g 
non-statutory rule. There is no statute requiring a ship to have 
a good compass.! 

Or take a case where a vessel has failed to allow a good margin 
in passing another, of which she was bound to keep clear, and 
a collision occurs because of some unexpected change or maneu- 
ver of the other vessel, the vessel bound to keep clear must 
show, that her going too close not only did not but could not 
have contributed to the collision. That was the case of the 
Britannia.? The duty of passing by a good margin is not pre- 
scribed by statutory rule. It is merely a precaution required by 
the common law of the sea. 

Now it may be asked, if you are going to make no distinction 
between the breach of statutory and non-statutory rules, where 
are you going to put a limitation upon this rather severe rule 
requiring the offending vessel to exonerate herself by showing 
that her fault could not have contributed to the disaster? Is it” 
to be applied to all kinds and degrees of negligent navigation? 

Why should it not be? 

If a vessel is being negligently navigated and it is possible 
that such negligent navigation may have caused or contributed 
to the disaster, the safety of the commnnity and good public 
policy require that she shall be held responsible for it. 

This is the ground on which the rule in the cases above cited 
has been laid down, and there seems to be no reason or safety in 
the distinction between statutory and non-statutory rules, for 
some of the latter are certainly quite as important as many of © 
the former. 

The cases of the Pennsylvania,’ and the Great Republic,‘ the 
cases relied on by the Circuit Court of Appeals for the First 
Circuit as supporting their doctrine, merely hold, that the vessel 


1 See Richelieu Nav. Co. v. Boston also S.C. 42 Fed. Rep. 67; 153 U.S. 
Ins. Co., 186 U. 8. 408, 423. 130. 
2 34 Fed. Rep. 546, 558, 559. See 3 19 Wallace, 125. 
4 23 Wallace, 20, 34. 
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committing a breach of a statutory regulation must exonerate 
herself or be liable. They do not hold that a vessel committing 
a breach of a non-statutory regulation need not exonerate her- 
self. In other words, they do not hola that it is only in cases of 
statutory fault that it rests on the offending vessel to show that 
the loss could not have been caused by her offense. 

The Nacoochee,' also cited by the court in support of their 
doctrine, holds that no fault was committed in the matter of a 
lookout, that the lookout was sufficient, and is no authority for 
the proposition that it is only in cases of the breach of a statutory 
rule that the offending vessel must showthat her fault could not 
have contributed to the disaster. 

As such a distinction and doctrine are dangerous, illogical and 
unsupported by any authority outside of the First Circuit, it is 
- important that the question should go to the Supreme Court and 
be disposed of by the weight of its great authority. 

It went there by petition for certiorari in the case of the Car- 
bonero, above cited, but unfortunately the petition was denied 
and the question was therefore never argued or decided upon 
the merits. 

‘ FREDERIC CUNNINGHAM. 


Boston, MASSACHUSETTS. 


1 137 U. S. 330, 341. 
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FEDERAL CONTROL OF INSURANCE. 


Before advocating a change in the respective spheres of State 
and national activities it is fitting that we ask ourselves the 
questions: Is there cause for action? Is the proposed change 
constitutional? Is it expedient? If the first is answered in the 
negative, the inquiry should properly end at that point. If it 
is answered in the affirmative and the second in the negative, 
we are forced to halt until we have determined whether or not 
the change is of sufficient importance to warrant amending the 
Constitution. If the first and second are answered in the affirma- 
tive, the way is then open for a discussion of the third, which 
must be also answered in the affirmative before a change can be 
consistently advocated. 

If practically all the business done by insurance corporations . 
were done in the State of their creation, the States could ex- 


_ ercise an effective regulation. But what are the facts? The 


leading insurance companies do from 70 to 97 ‘per cent of their 
business outside of their own State. True, they are required to 
take out licences in States in which they are doing business as a 
foreign corporation. But such licenses do not give sufficient 
power over the foreign corporation to enable a State to regulate 
it effectively. The present decentralized method of control by 
forty-five distinct agencies is well calculated to, and as a matter 
of fact does, breed wild-cat companies. For, while some States 
will go to extremes in the harshness of their requirements, there 
always have been, and, in all human probability, always will 
be, others that will bid for the honor of becoming the home of 
corporations. This rivalry has made it very easy for insurance 
companies, whose capital exists practically on paper, to acquire 
‘¢a local habitation’’ with a view to doing business in other 
States. Nothing is easier for a politician temporarily ‘+ out of 
a job’’ than to organize and launch a mutual insurance com- 
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pany and later on fill the hearts of its policy holders with 
mutual regrets. 

A good example of this is the Citizens Insurance Company of 
Chicago whose advertisement could be found in every State, 
except Illinois, but its assets nowhere. It advertised itself as 
having $150,000 assets and no liabilities; but from the several 
hundred suits by policy holders it appears that owing to some 
clerical error, or otherwise, the above figures were placed in the 
wrong columns. Ten years ago Mr. George B. Luper, who was 
in a position to know what he was talking about, characterized 
the situation as follows: ‘* The facility with which a few peo- 
ple, having nothing better to do, can organize a mutual com- 
pany, is a positive danger.’’ This criticism of conditions applies 
equally well to-day. 

In a recent report the insurance commissioner of Massachu- 
setts says that ‘* over fifty per cent of the insurance organiza- 
tions of this State have no other reason for existing than to 
afford some one an excuse for drawing a salary.’’ This sug- 
gests Anderson’s paraphrase on Horace Greeley: ‘*‘ Young man, 
if you have nothing better to do, organize a mutual insurance 
company, adopt a popular name and motto; you will be sure to 
have followers, and it will afford you an excuse for drawing a 
salary — for a while.’’ 

The condition of affairs is, therefore, such as to lead reason- 
able men to conclude that there is cause for action. We have 
next to.inquire whether or not the change from State to Federal 
regulation would be constitutional. 

Without resorting to the general welfare clause, which should 
be used rather sparingly, it seems to me that there is ample 
constitutional authority for Federal regulation of the insurance 
business. This authority is to be found in the clause giving 
Congress the right to regulate ‘* commerce among the several 
States.’ The small fraction of business done by local compa- 
nies would not come within this provision, but as the share of 
the business done by such companies is constantly becom- 
ing relatively less, we should not make of it the controlling 
factor. We ought not to insist that ‘‘the tail should wag the 
dog.”’ 
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I am aware that the United States Supreme Court has de. 
cided in the case of Paul v. Virginia,’ that insurance is not 
commerce. But that case was decided thirty-six years ago and 
in the meantime there has come, together. with the growth of 
commerce in every direction, a widened conception of what con- 
stitutes commerce. Nowhere is this more evident than in the 
decisions of the Supreme Court itself. For in the case of 
Champion v. Ames,’ it decided that the carrying of lottery 
tickets from one State to another is commerce between the 
States. In the light of this decision the position taken by the 
court in the case of Paul v. Virginia becomes untenable. 

As stated by Justice Field, who delivered the opinion of the 
court, the position taken was this: ‘‘ The policies are simple 
contracts of indemnity against loss by fire entered into between 
the corporations and the insured, for a consideration paid by 
the latter. These contracts are not articles of commerce in any 
proper meaning of the word. They are not subjects of trade 
and barter offered in the market as something having an exist- 
ence and value independent of the parties to them. They are 
not commodities to be shipped or forwarded from one State to 
another, and then put up forsale. They are like other personal 
contracts between parties which are completed by their signature 
and the transfer of the consideration. Such contracts are not 
interstate transactions though the parties may be domiciled in 
different States. The policies do not take effect—are not 
executed contracts —until delivered by the agent in Virginia. 
They are, then, local transactions and are governed by the local 
law. They do not constitute a part of the commerce between 
the States any more thana contract for the purchase and sale of 
goods in Virginia by a citizen of New York whilst in Virginia 
would constitute a portion of such commerce.’’ 

It is, however, impossible to make our decisions of the 
Supreme Court conform to the above tests. For instance, it 
was decided in the Passenger Cases,’ that the carrying of pas- 
sengers from one State to another is commerce between the 
States and as such, subject to Federal regulations. Now cer- 


1 8 Wallace, 168. 2 188 U. 8. 321. 5 7 Howard, 283. 
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tainly passengers are not ‘subjects of trade and barter,”’ 
neither are they ‘‘put up for sale.’’ Telegraph messages are 
not subjects of barter or sale and yet it was decided in the 
Pensacola Tel. Co. v. Western Union Tel. Co.,! Justice Field 
dissenting, that communication by telegraph was so indispens- 
able to commerce as to make it a proper subject of Federal 
regulation under the commerce clause. But is it much more 
indispensable to business transactions than is insurance? The 
difference is one of degree rather than one of kind. While 
commerce could be, and as a matter of fact has been carried on 
without either, both are useful adjuncts to commerce, and the 
same reasoning which brings one within the sphere of Federal 
regulation of commerce brings the other. 

It is exceedingly difficult to see how an insurance policy is 
not a **commodity to be shipped or forwarded from one State 
to another,’’ in as true a sense as a lottery ticket, a bill of 
lading or a telegraph message. Yet, each of these are subjects 
of commerce, the first and the last declared so to be in cases 
already cited and the second in the case of Woodruff v. Par- 
ham.? A commodity is not necessarily freight; it is a utility, 
an economic good. 

Whatever may have been the case at the time when Justice 
Field handed down his opinion, it is not true at the present time 
that insurance policies ‘‘ do not take effect —are not executed 
contracts — until delivered by the agent.’’ Many companies now 
provide that their policies shall take effect on the day the appli- 
cation. is written; while others consider them in force from the 
time the policy is signed by the policy writer at the home office. 
Some companies do a large business by telephone and make their 
policies take effect from'‘the date of the telephone order. 

If such contracts are not interstate transactions when the 
parties thereto are domiciled in different States, what are they? 
Certainly the business of bringing them about is business inter- 
course, and business intercourse is commerce.’ Practically, 
every man who thinks of the insurance business as it exists 
to-day, thinks of it as one form of commercial activity, thinks 


196 U. S. 1. 2 8 Wallace, 128. 3 Gibbons v. Ogden, 9 Wheaton, 1. 
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of its relations as commercial relations. This is true of the 
jurist as well as the business man, unless, perchance, the former 
has read Paul v. Virginia. 

The opinion in this case is at variance with the facts when it 
says that insurance contracts ‘* are not subjects of trade and bar- 
ter offered in the market as something having an existence and 
value independent of the parties to them.’’ The fact is that 
they are now, to a very considerable extent, subjects of trade 
and barter; they are forwarded from one State to another and 
sold or assigned just as any other commodities having values 
controvertible into hard cash, and this, too, independently of the 
parties originally concerned. 

Given the insurance business as it exists to-day, and the trend 
of the decisions in the Supreme Court and there seems to be 
little room for doubt that a law of Congress regulating insurance 
companies in so far as they were doing an interstate business 
would be held constitutional. 

As to expediency the case is too plain to admit of any lengthy 
argument. The same reasons which led to Federal regulation of 
other forms of commerce between the States hold with reference . 
to this form. A patch-work of laws made up of the regulations 
adopted by forty-five different States could not be expected to 
work smoothly or well. Such lack of harmony is a fruitful 
source of disputes and an impediment to the healthy growth of 
commercial relations, just as similar relations with reference 
to all commerce were previous to the adoption of the Constitu- 
tion. It is unfortunate that the change should have been 
delayed thus long —a delay due to the fact that Justice Field 
with his narrow views of commerce should have been permitted 
to dominate the court in Paul v. Virginia, instead of being 
overruled as he was in Pensacola Tel. Co. v. Western Union 
Tel. Co. 

Epwin Maxey. 


Law Dept. W. Va. UNIVERSITY. 
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THE PROPER SCOPE OF SCIENTIFIC (SO-CALLED 
EXPERT) TESTIMONY IN TRIALS INVOLVING 
PHARMACOLOGIC QUESTIONS.! 


It is not to be denied that the ‘* medical expert ’’ or ‘* chemi- 
cal expert ’’ witness is often an object of suspicion to courts and 
juries; that lawyers out of court find no impropriety in ridicul- 
ing him, while in court, if he is on the other side, their attitude 
toward him is not invariably one of the highest respect for his 
knowledge or his devotion to the truth. Moreover, this 
unflattering estimate of the sincerity of the expert witness is 
not confined to courts and lawyers; it is reflected in the press 
and in the comments of the man in the street. It would be 
soothing to wounded vanity to attribute the distrust of expert 
testimony entirely to the obscurity of the difficult scientific 
questions so often involved and the inadequacy of the legal 
methods of the day for the development and presentation of such 
questions. Undoubtedly these impersonal elements are impor- 
tant factors; but it must be admitted that there are also per- 
sonal factors, and that for the latter physicians and chemists 
are not without blame. When men of equal reputation and 
competence can be found, apparently in any desired number, to 
form either of two opposite opinions upon the same apparently * 
simple set of facts; can be induced to express positive and 
conflicting views upon questions concerning which the evi- 
dence is insufficient for the formation of a positive view of any 
kind; and are willing, moreover, to suggest to an attorney 
questions that seem to have no other purpose than to confuse 
scientific colleagues who may appear as witnesses on the other 
side, or unfairly to impugn and belittle the evidence given by 


1 An address delivered before the Solis-Cohen, M. D., of Philadelphia, 
Philadelphia College of Pharmacy, Professor of Clinical Medicine in 
November 15, 1904, by Solomon Jefferson Medical College. 
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such colleagues — is the assumption wholly without plausibility 
that the nature of the testimony given by an expert witness is in 
effect determined by the necessities of that side of the case upon 
which he is employed? We know, and many attorneys know, 
that, despite its plausibility, the assumption is far from being 
correct. But that is because we and the attorneys know what 
the newspapers and the public do not know and cannot know; 
namely, how often physicians and chemists decline to testify in 
behalf of interests that have consulted them, because on exam- 
ination of the facts they find that they cannot truthfully give the 
testimony desired. That incompetent, inaccurate, overzealous, 
or even untruthful persons sometimes appear in the rdéle of ex- 
pert witnesses, playing it very much to the satisfaction not only 
of their employers, but also of the jury and the spectators — 
may be admitted. With this phase of the subject, however, I 
do not purpose to deal at this time. I shall consider only the 
difficulties besetting competent men, desirous to tell the truth 
and nothing but the truth, when they go upon the witness stand 
to instruct courts and juries upon pharmacologic and toxicologic 
questions. 

In the first place, it is often requisite to state technical facts 
in untechnical language. There is much difference between lack 
of technicality and simplicity. The simplest statement is always 
the best; but the untechnical statement is not always the sim- 
plest —frequently it is the most complex. Consider for a 
moment only the physical and chemical questions of osmosis, of 
atomic weight, of valency, of crystallization, of stereochemism, 
of ionization; or the pharmacologic questions of the effects of 
drugs upon metabolism or upon cell structure. How can such 
matters be expressed in other than technical terms, and yet be 
expressed both clearly and adequately? The only way out of the 
difficulty is not to try to get out of it. Let us state our techni- 
cal position for the record, as simply as possible; that is, in 
technical terms. We may then explain in untechnical language 
for the jury. One common result of the effort to avoid techni- 
cal statements is a multiplication of words from which juries, 
even more intelligent than the average, can gather no clear 
idea. Another is an impossible simplification of a difficult 
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problem, which is consequently, even though a correct conclu- 
sion be reached, open to just criticism —a fortiori to captious 
criticism. Just here comes to light one grave fault of medical 
and chemical experts. We are too prone to make and to sug- 
gest that very kind of captious criticism of the testimony of an 
opposing witness, not for the purpose of eliciting truth, but in 
order to score a point in the game. Such tactics may be per- 
fectly proper on the part of an advocate, but not on the part of 
one who professes to be impartially devoted to science. 

And this brings into view a second difficulty. Theoretically, 
the expert witness is an adviser of the court. He is called in, 
because of his supposedly superior knowledge, to help the judge 
and jury to understand the significance of certain facts testified 
to by himself or others, which cannot be understood without 
such assistance. He should have no interest in the bearing of 
these facts upon the verdict to be rendered. Was or was not 
arsenic present in a certain liver or stomach examined by him? 
Do or do not certain post-mortem appearances, or certain symp- 
toms observed during life, indicate death from poisoning? Is 
or is not the continuous and unsuspected administration of un- 
known quantities of boric acid or salicylic acid or sodium sul- 
phite injurious to health? These and like matters are the sub- 
jects upon which he is called to state judgments of fact or to 
express opinions, and in consequence to detail the observa- 
tions and explain-the reasoning upon which such judgments or 
opinions are based. But his interest in the matter should be 
entirely scientific. It should be no concern of his, as a witness, 
whether the presence or absence of arsenic in the tissues or 
other materials that he has examined, or the significance of the 
symptoms described, or the harmfulness or harmlessness of 
chemicals used as food preservatives, may lead to the conviction 
or acquittal of any individual or the gain or loss of any com- 
mercial interest. His function in court is quite clear. It is 
(a) to describe the methods and the results of his examinations ; 
(6) to state the conclusions that his study and observation in 
general enable him to draw from a given set of facts observed 
and described by him or testified to by others; (c) to eniighten 
the court as to matters of scientific knowledge relevant to the 
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issues presented, but not dependent upon any testimony as to 
fact given in the special cause at trial. Beyond that his testi- 
mony, his advice, his interest, should not go. 

Under present methods, however, the expert witness is not 
summoned in his theoretical capacity of impartial teacher and 
adviser. He is called apparently, and often in reality, as a 
partisan and an advocate. Indeed, whatever his own view may 
be as to his relation to the case, he is usually regarded and 
treated as a partisan and advocate by judge, jury, lawyers, spec- 
tators and newspapers. How often do we read in !great head- 
lines of the ‘* Battle of the Experts!’’ How often is the specu- 
lation heard, privately or publicly, as to whether the prosecution 
or the defense will ‘‘ get Dr. A.,’’ with the implication that the 
other side will then necessarily ‘‘ get Dr. B.,’’ and that Drs. A. 
and B. will, of equal necessity, express in court opposite opinions 
on the same facts. 

There is unquestionably a legitimate field of work for the 
scientific or ‘* expert’’ advocate; but it is by the side of coun- 
sel, not on the witness stend. As witness, oue is bound by his 
oath and by his duty to the court and to the State to endeavor 
to assist judge and jury to reach correct conclusions, without 
reference to the effect of those conclusions upon the verdict to 
be rendered. He is to distort nothing, magnify nothing, min- 
imize nothing; assert as positive nothing doubtful, throw doubt 
upon nothing certain; introduce nothing irrelevant, suppress 
nothing material; give utterance to no statement of fact, ad- 
vance no theory, that he would shrink from defending before a 
learned society. But as advocate, one may properly consider 
the bearing of testimony upon the verdict and endeavor to have 
judge and jury impressed with the especial importance of those 
facts and theories making for his side of the case, and with the 
doubtfulness and unimportance of those making for the oppos- 
ing side. The functions of the witness and of the advocate 
should therefore never be united in the same person. Human 
nature being what it is, however, our present methods tend to 
imbue expert witnesses with somewhat of the advocate’s spirit. 
Some do not realize this tendency ; others, despite their effort to 
avoid partisan advocacy, are badgered into it by the unfair 
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efforts of cross-examiners to throw doubt and obscurity upon 
their direct testimony. Unfortunately these efforts are some- 
times instigated and directed by the expert witnesses of the 
other side. 

The remedy for this difficulty lies wholly in our own hands. 
It will not do to abuse the lawyers for it, however much they 
may abuse us when we are on the witness stand. Use, abuse 
or misuse what and whom they will, they cannot make use of 
us for any purpose for which we refuse to be mace use of. 

A third order of difficulties has been alluded to, but may now 
be considered more fully. It is often assumed that expert 
witnesses are not called to give testimony as to fact, but merely 
to express opinions, and that hence opinion may properly be set 
against opinion. This is but partially true. Expert witnesses 
are frequently called to express opinions upon facts which they 
must themselves first testify to, or to express judgments of 
fact, and not opinions at all— upon investigations that they 
have themselves made. This is especially the case with chemists 
and pathologists. We can here confine our attention to chemists. — 

A chemist or pharmacist may be asked, for example, to make 
certain analyses in order to determine the purity of pharmaceu- 
tical products, or to ascertain whether foods or articles of com- 
merce have been adulterated or have had foreign substances 

added to them to color, disguise, or preserve them; or to dis- 
~ cover whether certain substances — sometimes human tissues — 
contain poison. He submits the suspected articles to certain 
physical and chemical manipulations; examines them with the 
naked eye, with the microscope, with the spectroscope, and 
otherwise. Upon the results of these examinations he forms a 
judgment. When describing in court the methods and results 
of his examinations, it will be generally admitted that he testi- 
fies as to facts. How about the judgment he has formed? 
That judgment, when stated in court, is commonly treated as 
an expression of opinion. In reality, it is a judgment as to 
fact, as valid as any other judgment as to fact that can be made 
the subject of testimony. It differs from ordinary judgments 
in that special skill and knowledge are required, first, to obtain 
its data, and, secondly, to understand their significance; but so 
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do many other judgments that we never think of treating as 
matters of opinion — which are, indeed, recognized to be there- 
fore more accurate —not more dubious, than ordinary judg- 
ments ; for example, that of a navigator as to the position of his 
ship, or of a surveyor as tothe dimensions of a certain plot of 
ground, or of a skilled weigher as to the number of pounds con- 
tained in aheap of coal. The differences that may exist among 
these various judgments are not those of kind, but merely of 
degrees of complexity. Such judgments may be mistaken; but 
that, while it subjects them to correction, does not remove them 
to the category of opinions— unless the term opinion be 
extended to include every mental. operation in the nature of a 
judgment. 
Testimony concerning chemical analysis and its results is 
properly to be subjected to criticism as to the pertinency, correct- 
ness, skill, and accuracy of the manipulations and as to their 
conclusiveness; but such criticism deals with fact, and must be 
kept within due bounds. Itis perfectly proper to point out, for 
example, that in the attempted identification of poisons, a care- 
less observer may mistake antimony for arsenic; but it is mis- 
leading — and a competent chemist must consider it deliberately 
so — to attempt to make a jury believe that discrimination be- 
tween arsenic and antimony is at all uncertain when the right 
tests have been made with due care and intelligence. It is not | 
in any degree a matter of opinion subject to debate and dispute, 
but an acknowledged fact of science. No expert should lend 
himself to a pettifogging practice of the nature described. 
Again, it is proper to point out and inquire about all sources 
of error in manipulation; but undue insistence upon widespread 
contamination of vessels and reagents with, for example, arsenic, 
can be considered only captious criticism in the presence of state- 
ments that due care has been taken by blank tests and other- 
wise to exclude that source of error; and when amounts have 
been found not to be accounted for even approximately by these 
common contaminations. I have elsewhere suggested that im- 
portant examinations by official analysts should be made in the 
presence of experts representing the other side; or that both 
sides should, in cases in which it is practicable, be permitted 
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to have analyses made by their respective experts. The further 
suggestion was also made that analysts should be required 
to preserve the results of final and decisive tests for exhibition 
and criticism in court. Such procedures would go far, I think, 
to avert the sort of criticism here deprecated and also to guard 
against incompetence, carelessness or error, in official or partisan 
analysis. 

In certain cases of chemical analysis, opinions may differ as to 
the scope and conclusiveness of special tests. In all such cases 
it is a simple matter for the expert witnesses on both sides to state 
the issue, first in technical terms for the record, secondly in non- * 
technical terms for the enlightenment of court and jury, and in 
such a way as to make clear the exact point in dispute and its 
bearing on the final judgment of fact. It is also easy to take 
- the opposite course with intent to becloud the issue. Were the 
straightforward, scientific, impartial way obligatory in every 
instance, many issues which have been allowed to occupy much 
of the time and attention of courts and juries would at once be 
shown to be based on trivialities of no possible importance in 
the cause at trial. 

Still another source of confusion between fact and opinion 
arises from the questioning of expert witnesses as to what may 
be termed facts of science, and the failure of courts to rule 
uniformly as to just what testimony of this kind is admissible. 
One court will permit the widest and wildest latitude; another 
will exclude as ‘*hearsay”’ all matters outside the personal 
experience of the expert witness. Ido not purpose to discuss 
these conflicting rulings from a legal viewpoint. Shall doctors 
decide when judges disagree? But I may be permitted to point 
out the logical and scientific difficulties involved in both 
positions. 

First let us consider the position of an expert witness called 
upon to differentiate between the knowledge he has obtained 
from reading and that which he has acquired from personal 
observation. How far a chemist or pharmacist may be able 
to do this, I do not know. If you have all verified by balance- 
tests and other appropriate methods the atomic weights, the 
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valencies, the electric positions, and other properties of all 
the elements, and the structures of all the compounds, 
perhaps you may begin to think of qualifying under the ‘ no 
hearsay ’’ rule. I doubt, however, whether any physician could 
state accurately how much of the composite pictures he carries in 
his mind of the symptomatology and pathology of diseases and 
of the effects of drugs— even of a disease so common as typhoid 
fever or of a drug so much used as opium or mercury — is based 
upon cases personally observed, to the exclusion of those read 
about. One of the best known pathologists in America, a man of 
enormous experience, told me that he had never personally made a 
post-mortem examination of a case of combined sclerosis of the 
spinal cord, although of course he had seen and studied sections 
of cords from such cases. Some physicians have never seen a 
case of infantile scurvy; but they know that the affection exists 
and that it gives rise to discolorations of the skin that are often 
mistaken for bruises, and upon which unfounded charges of 
cruelty to children may be brought. I have never examined a 
thyroid gland for iodin or arsenic, yet I know that iodin is con- 
stantly, and arsenic sometimes, found in thyroid glands of men - 
and animals, apparently in each case as a normal constituent. If 
the question of the possible presence of iodin or arsenic in 
normal thyroid glands should be of importance in a given trial, 
could I not properly state my knowledge? Must one send for 
Mendel or Gautier to testify to personal analysis? I have never 
seen an insane person commit homicide or suicide, yet I have 
testified in court that certain persons ought to be kept under 
restraint lest they should kill themselves or others, and I believe 
that the testimony was properly given and properly accepted. 
Would not the ‘* no hearsay ”’ rule exclude this testimony also? 
Even had I seen the dead bodies of insane suicides or of the 
victims of homicidal maniacs, that fact would not seem to 
remove my knowledge from the ‘ hearsay ’’ category; nothing 
would do that except actually seeing the killing. I know that 
arsenic poisoning has been caused by contaminated beer, by 
wall paper, by stockings; though I have never analyzed beer, 
wall paper or stockings for the presence of arsenic. I know 
that in this city fatal lead poisoning has been caused by cakes 
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colored with chrome yellow, though I did not see any of the 
cakes. I have not even seen the men at work painting or making 
lead, whom I have nevertheless treated for lead poisoning ac- 
in such occupations. 

That iodin is a constant normal constituent of the thyroid 
gland, and that Gautier, Bertrand, and others have found 
arsenic in the normal thyroid gland and other normal tissues ; 
that maniacs have committed homicide and suicide; that arsenic 
poisoning has been caused by contaminated beer —are facts, not 
opinions. They are facts known only or best to certain per- 
sons, because those persons have made special studies involving 
the knowledge of such facts; and whatever the law may be, it 
would appear reasonable that when facts of this order are rele- 
vant to the issue, qualified persons should be permitted to testify 
- concerning them as part of the sum total of the knowledge 
acquired by reading and observation. On the other hand, when 
a fact of this nature is uncommon it is perfectly proper to bring 
out its rarity; and, if such be the case, to show that while an 
integral portion of the witness’s knowledge, it is, nevertheless, 
outside of his personal observation. 

So much for the one position. Now for the other. To con- 
fine ourselves to a chemical illustration, which may have toxi- 
cologic bearing, let us take Gautier’s observation of the presence 
of arsenic in the normal human body. If this bare statement 
should be permitted to be made in court in a case in which the 
presence of arsenic in a given body is the basis of a murder 
trial, one can see that justice might easily be defeated. Were 
Gautier himself to testify he would say, as he has written, that 
arsenic could be found in normal human bodies only by the use 
of a certain very delicate technique, which I need not here 
describe; that he had found it only in the ectodermic structures, 
and chiefly in the thyroid gland ; that he had never found it in the 
normal liver or normal stomach or normal muscles. He would 
add that even in the thyroid gland, he had found it only in 
minute quantity — about 44; of a milligramme in the average 
human thyroid; that is to say, in the proportion of about 
7ov,0000035 (One four-hundred-millionth) of the average body 
weight; so that if by any conceivable post-mortem diffusion 
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the thyroid arsenic should escape into all the tissues, it would 
be in proportion absolutely beyond detection — the least that he 
has been able to detect being (one twenty-millionth) 
that is to say, 3$5 of a milligramme in 100 grammes of tissue. 
To translate this into grains, it would take 100 thyroids —or, if 
diffusion be assumed, 100 entire human bodies — to yield 4 grain 
of normal arsenic to Gautier’s test; or to follow Gautier’s fair 
statement to the letter, even if we double the assumed quantity of 
normal arsenic in a cadaver to 4%; of a milligramme to allow for 
possible traces in the skin and its appendages, we should need a 
mass equal to fifty adult human bodies to give us the } grain. 
A simple arithmetic calculation therefore shows that this obser- 
vation, whatever may be its physiologic importance, has little 
medico-legal bearing. But the partial expert witness — that is, 
one who is telling only part of the truth in order to serve one 
side of the case —~— might say that Gautier had found arsenic 
in the normal human body in recognizable quantity and omit 
to say anything further. Or he might be ignorant of the 
details of Gautier’s studies, even were the attorney for 
the prosecution sufficiently well posted to inquire concerning - 
them on cross-examination; and the whole truth thus failing to 
be brought out, a false impression would be left on the minds 
of the jurymen. Again, the widespread distribution of arsenic 
in nature and art might be testified to by expert witnesses, 
truthfully in a sense, and yet partially; therefore untruth- 
fully in the larger sense. By such testimony a jury might 
easily be misled as to the real significance of the facts. For 
this is all matter of fact, not of opinion, whether or not it be 
matter of personal observation. While, therefore, the mere 
circumstance that a witness has not personally observed the - 
fact of science concerning which he is questioned should not 
bar his testimony, it does seem that courts should exercise 
considerable caution as to the admission of such testimony, 
and might rightfully insist, first, that its relevancy to the special 
cause at trial be established; secondly, that the witness should 
be required to affirm his familiarity with all the pertinent details 
of the special facts to be testified to, and, furthermore, be 
required to state them, even in the absence of cross-examina- 
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tion. Failure on the part of a witness to make such full 
statement should then be considered sufficient reason, if shown, 
to throw out all his testimony. This rule would at least tend 
to discourage witnesses from giving partial and misleading 
testimony. 

Another order of testimony given by experts relates to mat- 
ters purely of opinion. Here the position becomes more difficult 
both for court and witness. 

A pharmacist testifying as a matter of chemical fact that he 
has found a certain quantity of arsenic or strychnin in a human 
body, may be asked whether it is sufficient to kill or indicates 
that there has been in the body at any time sufficient to kill? 
The least quantity of arsenic or any other poison necessary to 
kill a human being should be a matter of fact; it is, however, 
for many reasons, one of opinion. In the first place, the experi- 
ment has never been made under rigorous conditions. In the 
second place, in most, if not all of the recorded cases of poison- 
ing, alike in those attended with recovery and those ending fatally, 
either the exact quantity taken is unknown, or it is so large that 
no estimate of a minimum lethal dose can be based upon it — while 
in cases of recovery from large doses there has often been evacu- 
ant, antidotal, or other treatment. In the third place the individ- 
ual variations in responses to drugs of all kinds are great. More- 
over, the hearsay element must be large in such opinions. A 
pharmacist has. knowledge of the doses ordinarily prescribed, 
and from his reading has some knowledge of the symptomatol- 
ogy of drug poisoning; but his observation has not been, like 
the physician’s, of a character that such reading may be assim- 
ilated therewith ; and there thus seems to be a valid objection to 
the admission of his answer. Similiarly he may be questioned 
as to the harmfulness of adulterants or preservatives of food. 
Here again his observation is not of such a character that his 
answer can be anything more than opinion, and the line of his 
studies does not ordinarily lend authoritative weight to his opinion 
on such topics. But the physician occupies a different position 
in respect to these questions. They form an important part of 
his studies and are integrated with the whole mass of his know]- 
edge. He is therefore entitled to express an opinion concerning 
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them; and although he may never have poisoned any one with 
boric acid or salicylic acid, deliberately or accidentally, or may 
never have recognized impure benzoic acid as the cause of stom- 
ach and kidney disease in his patients, his opinion that such 
substances can and do injure the human stomach and kidneys 
should be accepted in evidence. Absence of knowledge on these 
subjects, should not, moreover, be twisted by an expert witness 
into knowledge of absence of injurious effects. 

Other cases, however, present difficulties to a physician asked 
to give an expert opinion. Thus, on matters of chemistry and 
pharmacy outside his experience, his opinions are ordinarily of 
very limited value. But let us also consider cases that may be 
within his experience. 

A physician who has observed a patient during life and has 
not suspected poisoning, may, after the death of the patient, 
have his suspicion aroused, and in reflecting upon the symptoms 
he may see a new significance in them. This suspicion may be 
confirmed by the post-mortem examination and the chemical 
analysis. His honest opinion based upon all the facts may then 
be different from one previously expressed upon partial knowl- - 
edge or even embodied in a death certificate. Yet, unfortun- 
ately, he is exposed to animadversion because of his change of 
view. Still more difficult is the question presented in a case of 
suspected poisoning to a physician who has not seen the living 
person or the corpse, but is asked to express an opinion, on facts 
described by others, as to the nature of symptoms during life, 
and as to the cause of death. Here the question is one of pure 
opinion, for the facts are all beyond his knowledge. It is evi- 
dent that in the absence of complete and careful observation the 
facts may be so manipulated as to give apparent basis for dis- — 
crepunt opinions. One set of circumstances is made prominent 
by witnesses for defense, another by witnesses for prosecution. 
Few, if any, scientifically accurate observations have been made 
of symptoms. The autopsy may have been defective in various 
ways. The testimony of witnesses not only on opposite sides, 
but on the same side may be contradictory or even in certain 
particulars self-destructive, from a scientific viewpoint. The 
physician may thus be inclined to minimize in his own mind cer- 
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tain testimony, which neverthless he is called upon in his sworn 
opinion to give credence to. Evidently when he cannot form a 
positive opinion, it is his duty to say so, and not to attempt to 
twist dubious or insufficient evidence into the support of a parti- 
san, because partial, view. Again, an expert is forbidden to 
formulate questions which he is to be called upon to answer, and 
yet some error in the formulation may apparently color his tes- 
timony otherwise than he desires. He must avoid this by so 
formulating his answer that it shall tell its own story independ- 
ently of the question, and by limiting his answer so that it may 
be positive only so far as the facts are positive; and qualified as 
to uncertainty or probability when the facts so demand. 

Many other difficulties affecting expert testimony on pharma- 
cologic questions might be stated, but those discussed seem to 
be the main ones, and perhaps if they can be averted the others 
will to a large extent disappear. 

In addition to the practice of controlled examinations and ex- 
hibition of results already alluded to, I have elsewhere suggested 
a method that would do away with our main difficulties, but this 
method is not like to be adupted for many years, if at all. It is 
too simple and direct. That method is the submission of purely 
scientific questions to a commission of experts, who shall, in ad- 
vance of the jury trial, hear the relevant testimony as to matters 
of fact, including the methods and results of any scientific ex- 
aminations, but no mere opinions from witnesses — opinions be- 
ing put forth by experts frankly appearing as advocates, and 
arguing upon the testimony submitted. Such a commission 
could submit to the court a report or reports, which could thus 
become part of the evidence heard by the jury that has to find 
the verdict, and before whom no expert should appear as 
witness. 

In the absence of this simple and direct way out of present 
difficulties, is there any other? Yes —if we, physicians, chem- 
ists and pharmacists — choose to take it. When we are called 
upon to consider the facts in a given case in order to determine 
their significance, and what testimony we can give concerning 
them, we should make certain stipulations, and I may add that 
there is little difficulty in securing the assent of attorneys to 
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reasonable conditions. An attorney who should refuse his 
assent, would, I judge, be a first-class attorney not to be asso- 
ciated with. These stipulations are: — 

(1) That there is no obligation to testify or to give counsel 
involved in the acceptance of a fee to examine papers or other- 
wise look into the facts. This is, I believe, usually understood, 

(2) That the nature of the testimony to be given, in case the 
preliminary examination permits an agreement to testify at all, 
is subject to modification by the subsequent disclosure of new 
facts at the trial or otherwise; and that the attorney must then 
decide for himself whether or not to call one as a witness. 

(3) That one is to be asked only simple and direct questions 
permitting the framing of -answers that will bring out the whole 
truth as one sees it, and not merely fragments of the truth. 

(4) That one is not to be expected to be positive upon uncer- 
tain matters, or to throw doubt upon those that are not 
doubtful. 

(5) That one is not to be asked questions to which correct 
answers must be highly technical, and which can therefore only 
obscure the issue. That, indeed, one is not to be asked such . 
questions for the very purpose of obscuring the issue. 

(6) That one must be expected to answer frankly all questions 
by opposing counsel, without reservation or evasion, regard- 
less of the effect of such answers upon the theory of either 
side. 

(7) That one is not to be asked irrelevant questions, for the 
purpose of consuming time or raising clouds of dust; or to be 
asked to make captious criticisms of the testimony or methods of 
others; or in any way to be made a party to methods of pre- 
sentation of facts and opinions, which, however admirable from 
the viewpoint of an attorney’s efforts to serve his client, are 
opposed to the spirit of truth-seeking science. 

It is not to be expected that one can alter the badgering, hec- 
toring, and efforts at confusion;which present juridical standards 
permit and even applaud in cross-examination. But one can at 
least refuse to supply ammunition for such practices, to support 
them, or to countenance them. 

A more difficult ethical question than we have yet considered 
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is that presented to a chemist who has been called upon to make 
an analysis of suspected substances, when his analysis reveals the 
presence of that which the attorney consulting him wishes absent, 
or vice versa. Is he to insist upon being called as a witness? 
It is no longer a question of testifying — for the attorney will 
not wish him to do so— but of not testifying. An analogous 
question is sometimes presented to pathologists. How shall it 
be decided? Suppose a chemist or a pathologist has been asked 
to examine the tissues of a person suspected to have been 
poisoned, for evidence of the poison or its effects? He fails to 
find such evidence. This is not a mere matter of opinion, but 
of fact. Or, take a somewhat simpler case: suppose a chemist 
is asked to examine suspected powders or liquids or foodstuffs 
for the presence of poison and fails to find it? It is possible 
that his negative testimony might help the accused person. If 
the public prosecutor nevertheless proceeds to trial, being satis- 
fied upon other grounds that such is his duty, and fails to call 
the chemist or pathologist who has made the negative finding, is 
it the latter’s duty to volunteer his evidence? The answer to 
that question is beyond the scope of this paper, but, neverthe- 
less, the question needs to be stated. 


SumMMARY OF CONCLUSIONS. 


(1) The difficulties attending expert evidence upon pharma- 
cologic questions could be in large part obviated (a) by adopt- 
ing the principle of controlled examinations with preservation of 
portions of materials examined and exhibition of material re- 
sults; (6) by submitting scientific questions to the judgment of 
a jury or commission of experts who should hear the relevant 
testimony in the presence of both parties and their counsel, and 
report to the court; and whose unanimous report or discrepant 
reports should be submitted to the trial jury as part of the evi- 
dence in the case. Before such a commission scientific experts 
might be allowed to appear frankly as advocates arguing upon 
evidence submitted, but no mere opinions should be given as 
evidence; it being the function of the commission to formulate 
opinions for the guidance of the court having final decision of 
the case. 
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(2) As the plan suggested in the foregoing paragraph is not 

_likely to be adopted for many years, if ever, the duty devolves 
upon physicians and pharmacists called as expert witnesses 
under the present system to guard their own actions and evidence 
so that the reproach of partisanship and venal interest which 
now, justly or unjustly, attaches to the testimony of experts 
upon pharmacologic questions may be removed from the honest 
and competent majority and a sharp line of distinction be mani- 
fest between them and others. 

(3) The chief difficulties that honest, sincere and competent 
expert witnesses have to meet are of four orders: — _ 

(a) The necessity to state technical matters in untechnical 
terms. There is no way of avoiding this and the expert can 
only meet it as best he may, deliberately using technical terms 
when necessary to make the record complete, and afterward ex- 
plaining them as well as possible in untechnical language. 

(6) The combination of witness and advocate in the same 
person. This tends to the presentation of partial and therefore 
partisan testimony, which, in the attempt to draw conclusions 
from insufficient evidence, may lead to undue magnification or 
minimization of certain facts, to the slurring or suppression of 
material data, to the introduction of irrelevant matters and es- 
pecially to captious criticism of the investigations or opinions 
of others. This can be remedied only by the expert himself. 

(c) The confusion of judgments of fact, the result of scien- 
tific research and analysis, with opinions; and like confusion 
concerning statements of facts of general scientific knowledge. 
This can be remedied only by calling the attention of courts 
and lawyers to the principles involved and thus educating them 
to a better method. ‘ 

(d) The request for formulation of an opinion addressed to 
one whose studies have not qualified him to speak authoritatively 
upon the special question involved. The remedy for this lies 
exclusively with the expert himself. 

(4) Itis not fair to condemn lawyers for the abuse and mis- 
use of expert evidence, seeing that lawyers can use an expert 

- witness for no purpose which the witness refuses to be used for. 
Courts may and do, however — from the viewpoint of scientific 
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investigation — err both in the admission and in the exclusion 
of expert testimony. 

(5) Newspapers and the public in general usually ée grave in- 
justice to the members of our professions, inasmuch as they do 
not know how often physicians, chemists, and pharmacists, after 
examination of the facts in special cases, refuse to testify on 
behalf of the interests that have consulted them. 

(6) Physicians and pharmacists asked to give expert testi- 
mony should stipulate that they are to tell the whole truth and 
to answer frankly and fully the questions of counsel on the 
other side; that they are not to be asked to lend themselves to 
pettifogging or obscuration of any kind; that their opinions are 
to be held subject to modification by any additional facts that 
may be disclosed; and that they are not to become advocates on 
or off the witness stand. 

(7) The expert or scientific advocate has an honorable and 
useful field of work as assistant or adviser to counsel; but his 
place in court is by the side of counsel, —not onthe witness stand. 
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LAW AND LITERATURE.! 


My theme is, not what lawyers have done in literature, but 
what they have suffered; not what they have contributed to let- 
ters, but what, as reflected on the lettered page, the world has 
thought of the profession, — how, by turns, admired, daepiont, 
hated and ridiculed it. 

I am tempted, however, to touch upon one thought connected 
with the literary achievements of lawyers, and that is, an at- 
tempt to answer the obvious question, why those achievements 
have been so limited. When the urt of letters is in question — 
the fine art — we may, of course, dismiss from consideration the 
enormous and increasing mountain weight of sheep bound vol- 
umes under which the shelves of law libraries groan. That any 
man should seriously think of these as literary productions was 
one of the happiest of Dickens’ conceits. ‘‘I am improving — 
my legal knowledge, Master Copperfield,’’ says Uriah Heep, ‘I 
am going through Tidd’s Practice. Oh, what a writer Mr. Tidd 
is, Master Copperfield.’”’ 

Lawyers, at least in every great commercial nation, have ever 
been conspicuous for ability, learning and general culture. The 
profession has attracted a goodly number of the brightest minds; 
and no profession, I think, affords quite so severe and valuable 
an intellectual discipline to its followers, or is quite so well 
fitted, on the whole, to develop the faculties. ‘+ The lawyers,” 
says Dr. Holmes, ‘‘ are the cleverest men, the ministers are the 
most learned, and the doctors are the most sensible. The 
lawyers are a picked lot, ‘ first scholars’ and the like; but their 
business is as unsympathetic as ‘ Jack Ketch’s.’’’ Indeed, this 
would seem to be the popular judgment of the profession. 
Satire has not spared us; it spares none; but the shafts leveled 


1 A paper read before the Texas Bar Association, by A. E. WILKINSON, of 
Austin, Texas. 
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at the lawyer have seldom been barbed with any taunt on the 
score of dullness. It is for quite other reasons that the world is 
warned against us. Even our compliments commonly contain a 
suppressed note of qualification. ‘* P. is a smart man,’’ said a 
friend of mine. ‘‘If there is any doubt about that, I can get 
certificates from everybody who ever had dealings with him.” 
Pope’s rendering of Boileau’s witty fable will illustrate the 
common view. 


“ Once (says an author, where I need not say) 
Two travelers found an oyster in their way; 
Both fierce, both hungry; the dispute grew strong; 
While, scale in hand, Dame Justice passed along. 
Before her each with clamor pleads the laws, 
Explained the matter, and would win the cause. 
Dame Justice, weighing long the doubtfui right, 
Takes, opens, swallows it, before their sight. 
The cause of strife removed so rarely well, 
‘There, take,’ (says Justice), ‘ take ye each a shell. 
We thrive at Westminster on fools like you: 

» ’Twas a fat oyster — Live in peace — Adieu.’ ”’ 


In native capacity, in learning, and above all in knowledge of 
the world, I incline to think the followers of law can present a 
greater equipment than those of medicine or theology. More- 
over, their every-day business involves, to an unusual degree, a 

‘critical study of the accurate use of language and an extensive 
practice in its use, both in speech and in writing. It would 
seem that the lawyer ought to write exceptionally well. Yet the 
fact remains (this is my judgment, though I find some previous 
essayists on this subject have said the contrary), that the 
preachers, the teachers, and even the doctors leave us far in the 
rear in both the quantity and the quality of their literary 
productions. This seems to be the present situation, and as a 
rule the same is true of the past. That eminent men of letters, 
like Macaulay and Scott, may have been nominal members of the 
bar, is not to the point; and the great exceptions, like Cicero 
and Bacon, are hardly numerous enough to affect the rule. 

I have one explanation to suggest, — aside from the obvious 
one that the law is a jealous mistress and affords full scope for 
all the ability and all the kinds of ability one can bring to it. 
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The practice of law tends, I think, to corrupt one’s style of 
writing. A lawyer writes a great deal; he puts on paper in the 
course of a year a vast mass of verbiage. All that he writes is 
composed under peculiar and exacting conditions. It is matter 
of indifference, for his purposes, whether what he has to say is 
elegantly or clumsily expressed, whether it is clear or obscure, 
whether it is grammatical or ungrammatical, concise or prolix, 
But he writes under conditions which require him, at the ex- 
pense, if necessary, of every other merit in composition, to say 
exactly what he means and all that he means. He cares nothing 
about expressing his meaning forcibly, pointedly, or even so as 
to be readily understood, but everything about so expressing it 
that when critically examined it shall defy misconstruction. 
This effort to fully and accurately qualify every thought ex- 
pressed is fatal to good style;— most fatal to the highest style, 
that pregnant and suggestive one, which kindles the flame of 
the reader’s imagination. How can it be otherwise, when the 
first canon of professional criticism is that one must sq, write as 
to leave no opportunity for the exercise of the reader’s imagina- 
tion. The expression under the compulsion of these require- 
ments, inevitably becomes stiff, cumbrous, involved and obscure. 
Most practicing lawyers write, I believe, much worse English at 
fifty years of age than they did at twenty-five. 

The habit of expression which our entire professional practice 
tends to breed is happily hit off in Brownell’s clever verses, 
representing the ‘* Lawyer’s Invocation to Spring ’’ : — 


‘* Whereas, on certain boughs and sprays, 
Now divers birds are heard to sing, 
And sundry flowers their heads upraise, 

Hail to the coming on of Spring. 


** Those birds aforesaid — happy pairs! 
Love ’mid the aforesaid boughs enshrines, 
In freehold nests, themselves, their heirs, 
Administrators and assigns. 


On the other hand, the speaking which « lawyer does is under 
wholly different conditions. There he must, at the sacrifice of 
all else, if necessary, make himself easily understood. He must 
explain complicated matters and difficult trains of reasoning so 
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clearly, if possible, that the wayfaring juryman, though not 
very bright, can not fail to understand him. Accordingly, it is 
the rule to find the lawyer a clear, direct, and effective speaker, 
though not so often an elegant one. I put the question to any 
hearer whose hair has grown gray in the practice of law, if he 
does not find that the breach between the style of his spoken 
English and that which he writes has steadily widened, till the 
two have at last no resemblance, and hardly seen the production 
of the same person. 

The same result will show itself in any one who writes much 
on matters requiring of him an effort to express accurately diffi- 
cult thoughts or complicated propositions. Metaphysical studies 
and writings are notorious corrupters of style. Compare, for 
example, the earlier with the later work of Robert Browning, — 
. “A Blot on the Scutcheon,’’ with the ‘* Prince Hohenstiel- 
Schwangau,’’ — or Herman Melville’s delightful boyish romance 
‘‘ Typee,’’ with the unreadable productions of his mature years, 
when he had become a metaphysician. 

To shy a missile, in passing, into the Bacon-Shakespeare 
controversy, may not be out of place in remarks on the lawyer 
in literature. Bacon was a very considerable lawyer, —an 
active and successful practitioner, solicitor-general, attorney- 
general, and later, to his sorrow and the world’s, the highest 
judicial officer of England. He was in addition a busy and suc- 
cessful courtier and man of affairs, and perhaps the most emi- 
nent prose writer of his time. Moreover, he was the great phi- 
losopher of his time, his name standing still as one of the land- 
marks in the history of human thought. In all these attain- 
ments there is nothing incongruous, and nothing improbable, 
except the amazing thing that one man should have attained 
eminence in so many lines. (Brougham, on a reduced scale, 
achieved the same sort of all-around distinction, in spite of the 
famous ‘sneer, ‘* If the Lord Chancellor only knew a little law, 
he would know a little of everything.’’) But to say that, in 
addition to allthese achievements, Bacon was the world’s greatest 
and most imaginative poet, transcends belief. 

The author of the Shakespeare plays, from all that we may 
judge from their internal evidence, may have been almost any- 
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thing in the world except a great lawyer or a great phi- 
losopher. That he should have been both or either of these jg 
impossible. 

There are some things so founded on logical necessities that it 
seems the world ought long ago to have got past wondering at 
them. That imaginative poetry should be written by rustic 
bards or vagabond actors, and not by Lord Chancellors, is no 
more strange than that great slaughter in battle should belong to 
the days when men fought with bows and swords, and not to the 
time of magazine rifles and machine guns, and the reason for itis 
as obvious: yet amazement at each of these phenomena seems 
perennial. It would take no very. extensive practice in the draw- 
ing of documents with reference to the attainment of ‘¢ certainty 
to a certain intent in every particular,’’ as defined in Coke on 
Littleton or Hollingsworth v. Holshousen,! to utterly disqualify 
any ‘* Plowman Poet ’’ of the future from writing such imagina- 
tive verse as Burns’ ‘‘ Lines to a Daisy.’’ 

Lawyers have written verse, even poetry, in plenty, — humor- 
ous, martial, romantic, — Saxe, Macaulay, Walter Scott, are 
cases in potnt;—but I am not aware that a single couplet of - 
what could be confidently claimed to be imaginative poetry, 
wasever penned by a lawyer. Landor is authority for saying 
that Scott wrote but a single line which could be so classed. 
Most of the lawyer poets may be summarily put out of consid- 
eration, as being, in the words of the old tale about the occupa- 
tion tax, ‘‘not lawyer to hurt.’’ Where real lawyers have 
attempted verse — witness those companions of our stu- 
dent days, Blackstone and Story — it has usually been of such 
wooden and mechanical gait and movement as to testify to - 
an acquired if not a congenital incapacity. The younger 
Story (he of Story on Contracts) was less lawyer and more 
poet than old Joseph, but he had early deserted the law to 
become a sculptor. 

To return to what is said of us— we are not favorites with 
poets or romancers. Few have been so hardy as to make a law- 
yer the hero of a novel; though it has been done. Words- 


1 17 Texas, 41. 
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worth seems to have considered the lawyer a being incapable 
of sentiment: thus he warns him away from the grave of 
Burns : — 


‘A lawyer art thou? Come not nigh. 
Go, carry to some fitter place 
The keenness of that practiced eye, 
The hardness of that sallow face.” 


On the other hand, Howells in one of his recent stories, says 
of his hero (if such a term can be applied to a ‘* Howells’’ 
character): ‘* Like most lawyers, he had a vein of romance.”’ 
The observation is probably true; or, if not, it seems so to us, 
because most men have a vein of romance we do not suspect till 
we know them well, and we recognize it in lawyers because we 

know them best. Irving Browne, an authority on the subject, 
and a happy combination of the lawyer and the literary man, 
seems to recognize this as one of our weaknesses, if such it be. 
‘‘ Big wigs,’’ he says, ‘*do not seem to have been effectual in 
warding off the darts of Cupid. On the contrary, our profes- 
sion seems always to have been peculiarly impressible.’’ In his 
essay on this theme,! he cites many great lawyers to point the 
moral pithily drawn by Sir Matthew Hale from his second mar- 
riage, which was with his servant maid. ‘* There is no learning 
below the girdle,’’ said Sir Matthew. 

Whatever the facts may be, the lawyer is not, in popular view, 
a romantic figure. He is trained too much to suppress the im- 
pulsive and sentimental side of his nature, or, at least, is believed 
todo so. A contempt for such attainments as the lawyer prizes 
is thought fitting for the dashing young hero of romance. Like 
Shakespeare’s Warwick, the latter should say : — 


‘¢ Between two hawks, which flies the higher pitch; 
Between two dogs, which hath the deeper mouth; 
Between two blades, which bears the better temper; 
Between two horses, which doth bear him best; 
Between two girls, which hath the merriest eye; — 
I have, perhaps, some shallow spirit of judgment, 
But in these nice, sharp quillets of the law, 

Good faith, I am no wiser than a daw.”’ 


1 Law and Love, 3 Alb. Law. Jour, 241. — 
VOL. XXXIX. 14 
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Tennyson, however, who had given to his friendship for a 
young lawyer the touching tribute of his ‘*In Memoriam,”’ found 


a not unheroic figure in the young student setting himself sternly 
to the task of, 


** Mastering the lawless science of our law — 
That codeless myriad of precedent, 
That wilderness of single instances, 
Through which a few, by wit or fortune led, 
May beat a pathway out to wealth and fame.”’ 


But while the lawyer is not generally a romantic or pictur- 
esque figure in literature, I cannot agree with the authors of 
several essays upon themes similar to my own, that he has 
received exceptionally hard treatment at the hands of wits and 
men of letters. A search of the jest books will, I suspect, 
reveal the fact that ‘‘ Old Father Antic, the Law,’’ to borrow 
Falstaff’s phrase, has escaped, on the whole, better than the 
other professions. A volume of French epigrams, epitaphs, 
etc., yields only two sarcasms upon him, as against scores 
leveled at the doctor and the priest. Neither of them seems 
_ deserving of much respect except that held due to venerable age, 

but I will attempt translation. One is an epitaph upon a petty 
sy Here lies one justly doomed to hang ; 

For theft of some few pence, 


Because he did not steal enough 
To prove his innocence. 


The other is upon a corrupt judge : — 


Here lies Cleon, a judge who sold 
Decree to him who best would pay. 
Justice he did too precious hold 
For any man to give away. 


Another epitaph, or rather the closing line of one, by Ben 
Jonson, needs its rather slender merit helped out by an 
anecdote : — 


‘¢ Here lies a lawyer and an honest man.”’ 


‘*Why,’’ mused one who read it, ‘* did they bury both in the 
same grave?’”’ 
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The mirth at our expense does not even stop at the grave. 
As I once heard said by our lamented David Culberson, «+ Law- 
yers have the hardest time of anybody in this world; and it 
seems, from all accounts, it is going to be the same way in the 
next.”’ 

A plentiful lack of originality in the human mind enables us 
to classify all the jokes on lawyers under a few leading heads. 
No possible reason can be assigned for believing lawyers less 
truthful, as a class, than the average of mankind. A certain 
resemblance in sound between the words lawyer and liar has 
doubtless offered temptations to the weak-minded from age to 
age; and much repetition of a poor pun has at length assumed 
the form of a wide-spread expression of incredulity as to the 
veracity of members of a profession specially trained to appre- 

_ ciate careful accuracy of statement. 

The intimate relations, if not kinship, supposed to exist be- 
tween lawyers and the Father of Lies form the theme of another 
extensive class of alleged witticisms. Browning embodies, in his 
poem of ‘* Ponte Dell’ Angelo,’’ an old Venetian legend about 
the lawyer who had the devil, in the form of an ape, for his 
domestic servant. Among the British volunteers has been long 
numbered a body containing many lawyers, and known as the 
“Inns of Court’’ regiment. It is commonly referred to by its 
popular but unofficial title of «* the Devil’s own.’’ I have seen. 
recent mention of the regiment, or a detachment of it, among 
the forces serving in South Africa. 

Jests at the expense of lawyers are keenly relished; the bad- 
ness of many which have found currency is evidence of the 
taste for them. A profession whose daily occupation is to 
embarrass the efforts of other men to get something they 
ought not to have—or to promote them — has reason to ex- 
pect animosity from those it comes in contact with, — the bit- 
terness of the loser’s resentment being generally inversely as the 
justice of his claims. \ 

Sometimes the charge against the profession is so obviously a 
railing accusation as to demonstrate that the author lacked a 
sense of humor. Such is the dear old anecdote with which we 
of the older generation became - familiar in infancy from the 
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pages of Webster’s Spelling Book. It seems theréfrom that 
a rascally farmer once came to a lawyer, apparently ‘‘ indifferent 
honest’’ with a false story about an ox of his which had been 
gored by the farmer’s vicious bull, whereby he sought to entrap 
the lawyer into some statement to his prejudice. The latter, 
listening to his tale, and assuming the truth of it (as he might 
very properly do, it being an admission, and against the interest 
of the speaker), advised him correctly as to the law applicable 
to the facts stated. Being then informed that the state- 
ment on which his opinion was given was deliberately false — 
that it was the other party’s ox that was gored —the lawyer 
declared he would have to be satisfied as to the facts before 
admitting liability, —a very just and prudent course, for which 
he was thereupon roundly denounced. It must always remain 
one of the curiosities in the operation of the human ind, in 
dealing with ethical questions, that generations of school 
teachers have impressed this upon the innocent understanding 
of childhood as being a tale of the honest farmer and the 
rascally lawyer. 

This matter of the comparative honesty or dishonesty of law- 
yers we need not here discuss. We are told that demand creates 
supply, and so long as there are plenty of knavish clients look- 
ing for fit tools for their work such tools will not be wanting; 
nor will there be any lack of reputable lawyers in a community 
where business habits and methods demand such for its service. 
It has been said: — 


‘¢ Whoever skulled behind the law’s delay 
Unless some shrewd attorney showed the way, — 
By his superior skill got the ascendent 
And led astray the innocent defendant? ”’ 


But there is a mutuality about these matters which will permit. 
neither lawyer nor client to shift the responsibility. The hon- 
orable lawyer need not concerh himself about any general slurs 
upon his profession. They will not affect him personally; for, 
whatever he may be, it is pretty certain that such he will be - 
known to be. His will never be that ‘* fugitive and cloistered 
virtue unexercised and unbreathed,’’ of which Milton speaks. 
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The world will have its little joke with us, and we can join in 
the laughter, for both know that in the end it finds no class of 
men whom it trusts more fully or can trust more safely than 
reputable lawyers. 

The laity have always found matter for surprise and sarcasm 
in the fact that lawyers’ resounding controversies are but stage 
thunder, which in no way interfere with their cordiality outside 
of the court. They do not reflect how intolerable the collisions 
of the practice would become if taken in any other spirit. But 
for this no man of any amiability could justify his choice of our 
profession. It would be reserved for those possessing the temper 
attributed by Lowell to John Neal: — 


‘* Who took to the law; and had this sterling plea for’t, 
It required him to quarrel, and paid him a fee for’t.” 


Most of us, happily, are of more forgiving temper, and prefer 
to keep, as it were, our private lockers in the court room, where 
the hatchet, war paint, and other stage properties of our pro- 
fession can be laid safely away until needed for another public 
performance. Even when our indignant brother insists that he 
is dangerous, and that his wrath is to be taken seriously, we 
must needs make allowance for the peculiar temptations of the 
situation to one disposed to vaporing : — 


“ For men are found the stouter-hearted: 
The certainer th’re of being parted.”’ 


And they are nowhere more certain to be parted than in a 
court room. Shakespeare makes of this only a merry jest: — 


** And do as adversaries do in law, 
Strive mightily, but eat and drink as-friends.”’ 


Similarly, Addison, in the Spectator, discourses about a theatri- 
cal spectacle of the day, apropos of a report that Signor 
Nicolini and his lion, after their thrilling combat on the stage, 
had ‘*been seen sitting peacefully beside one another and 
smoking a pipe together behind the scenes.’’ ‘ This,’’ he 
says, ‘*is only what is practiced every day in Westminster Hall, 
where nothing is more usual than to see a couple of lawyers, 
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who have been tearing each other to pieces in the court, em- 
bracing one another as soon as they are out of it.’’ Butler 
finds only deep laid policy in this amiable characteristic of the 
profession. 


«* * * Though their business at the bar 
Be but a kind of civil war 
In which they engage with flercer dudgeons 
Than ever Grecians did, or Trojans, 
* 


* * * * * 


‘“* * ®* Lawyers have more sober sense 
Than t’ argue at their own expense, 
But make their best advantages 
Of others’ quarrels, like the Swiss.’’ 


This author perhaps divides with Rabelais the distinction of 
being chief satirist of the law. It is said that Hudibras’ 
lawyer, — he whose office was garnished 


“ With books and money placed for show, 
Like nest eggs to make clients lay —”’ 


was meant for Edmond Prideaux, attorney-general under the 
commonwealth, a thrifty man, perhaps, as was the way of the. 
Puritan, but of respectable standing and attainments. No 
one would have recognized the portrait if the author himself 
had not attached a name to it, and though the identification is 
said to rest on his own authority, the tradition has been some- 
what discredited from the fact that the caricature was too unlike 
to be even humorous. 

There is always a spice of malice in Butler’s wit; and it need 
not surprise us that the poet of despotism should have his fling 
at the lawyers. They were then, as in all ages, stout champions 
of freedom, and ready, like Hampden and Ireton, when the. 
advocate’s tongue had failed, to try the issue with the soldier’s 
sword. 

Anarchists, as well as tyrants, have found reason for disliking 
us, and have given frequent illustration of the saying that, 


‘¢ No man e’er felt the halter draw 
With approbation of the law.’’ 


Your true Jack Cade, in every age of the world, has thought 
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it necessary to inaugurate his reconstruction of society by 
resolving: ‘* First, we will kill all the lawyers.’’ Indeed, the 
profession may find its best justification in some of the enemies 
it has made. Mr. Smiles, in ‘‘ Friends in Council,’’ cites 
against it the petition of the first Spanish settlers in Peru, that 
no lawyers should be permitted among the colonists sent out 
there; as if the disapproval of that gang of plundering cut- 
throats could be seriously taken as a reproach. 
The folly of the man who 


with injury is grieved, 
And goes to law to be relieved,”’ 


is a perennial subject for wit, good, bad, and indifferent. 
‘‘ The glorious uncertainty of it is of mair use to the professors 
than the justice of it,’’ it is said in Macklin’s comedy of ** Love 
ala Mode.’ But there are two sides to this argument: A pro- 
verbial saying adds to the statement that ‘‘ nothing is certain 
but death and taxes,’’ a third exception, — ‘* that a justice of 
the peace will find for the plaintiff.’”’ This again is confirmed 
by Butler: — 


“ He that first complains 
Advantage of the business gains, 


Is freely admitted to all grace 
And lawful favor by his place, 
And for his bringing custom in 
Has all advantages to win.’’ 


The justice of the peace, by the way, seems to be regarded by 
lawyers as a kind of hereditary foe. That Shakespeare shared 
our animosity in this respect is clear; but I do not accept this 
as proof that he must have been a lawyer, —a thesis that 
books have been written to demonstrate. It seems rather to 
his early misadventures — to the fact that he did not himself 
always succeed in keeping ‘‘on the windward side of the 
law’’ —that we owe his portrait of the immortal Justice 
Shallow. 

The feud in question is as old as the days of Juvenal, who 
expresses his sympathy with the advocate compelled to ‘* burst 
his lungs’’ before a ‘* cow-boy’”’ judge; from which we may 
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assume that in those days as at present, the scales of justice in 
a magistrate’s court worked on the principle of a phonometer, 
It is in the seventh satire that this poet pays his respects to our 
profession; he seems to treat us more in sorrow than in anger. 
The revenues of a hundred advocates, he says, would no more 
than balance that of the ‘‘ Charioteer of the red’’ — of Bud 
Doble or of Tod Sloane, we would say to-day. 

The briefless barrister has ever proved an easy mark for the 
jester, if not a shining one. The world presents no figure more 
pathetic, nor less pitied. Even his corpse, when driven by 
starvation to suicide, is a theme for mirth. 


‘*A third said he knew the deceased, 
An attorney, well versed in the laws; 
And as for the cause of his death 
’Twas, no doubt, for the want of a cause.”’ 


Saxe must derive title to this pun, if at all, through 
Lowell’s principle of literary property, ‘*’Tis his at last who 
says it best,’’ for it had feathered the shaft of many a jest 
against the causeless before his time. Thus the insolvent con- 
dition of a deceased lawyer’s estate was explained on the ground 
that ‘‘ Effects can only spring from causes.’’ Crabb Robinson 
came to Lamb to be congratulated over his first retainer and got 
in reply a quotation from Pope: — 


*¢Thou great First Cause —least understood.” 


From Juvenal we may also learn that the present complaint 
that the law is becomming commercialized is but the echo of 
an old song. A lively picture is there drawn of the arts by 
which in those days success was won at the bar. ‘It is the 
purple robe that gets the lawyer custom. No one would now 
give Cicero himself even two hundred sesterces unless a huge 
ring sparkled on his finger. This is the first point he that 
goes to law looks to—whether you have eight slaves, ten 
attendants, a sedan to follow you, and friends in toga to go 
before.”’ 

Before leaving classical ground we might further remark, 
that our friends of the criminal practice who to-day bring in the 
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weeping family of the defendant to support their own efforts 
at pathos in his behalf are making no rash innovation. in judi- 
cial procedure. It was permissible in Rome to introduce a 
weeping mother, according to Juvenal. Martial too has his 
fling at the practice; and still further back, it had the sanction 
of custom so well established among the Greeks as to gain a 
specific name for the ‘‘ sympathizers’’ so introduced — Para- 
kletoi —a class whose office in the administration of justice 
was as well recognized as that of the clacque in a French 
theater. 

The prediction of cut fingers for those who meddle with 
lawyers’ tools has been verified in the case of many novelists. 
The writer of fiction who proposes to deal with the law or courts 
as incidents in his story, unless himself of the brotherhood, had 
best secure the services of a competent professional coach. 
Thus, a recent novel had for one of its leading incidents, 
a thrilling, long distance, cross-country foot-race between a cele- 
brated Indian runner and a young college athlete, the hero of 
the story, whose successful struggle, with panting lungs and 
bleeding feet, to secure prior registry of his deed overthat borne 
by the rival runner, saves from ruin the father of his intended. 

I find no warrant in the laws of Michigan, where the scene is 
laid, for concluding that, under the circumstances supposed, it 
could have made a particle of difference which deed got filed 
first; and the whole thrilling and dramatic chapter was ruined 
for me by my desire to tell the headlong hero that he was wast- 
ing his breath, and might as well sit down and forward his deed 
by due course of mail. Nor could I help thinking that the 
prospective father-in-law, with whose deed he was racing, and 
who was represented as an ex-supreme judge, ought to have 
known and told him better before he started. 

Cobblers may be listened to when they criticise the artist’s 
portrayal of shoes, and stable boys of horses; so I suppose our 
undiscriminating admiration must be reserved for the theological 
novel; while the legal one, which is commonly satirical, will 
commend itself to the clergy as a life-like piece of realism. 

It is not commonly the specific law of the novel which is 
wrong; more frequently it is the atmosphere of the court which 
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we miss from the novelist’s picture. The speeches are not the 
kind which a lawyer would make; the examinations of witnesses 
are not of a character which would be permitted, or even at- 
tempted; and the blunders are of a kind which, it is to be hoped, 
we all learned to avoid in the first year of our practice. We 
have much in fiction about law and lawyers, and much of it is 
excellent; but where it is so it is almost invariably by some one 
so connected with the profession as to give him an inside view 
of its workings. 

No picture of the law in fiction is more widely known than 
Ten Thousand a Year. In fact the chief merit of the book lies 
in its description of the trial of Doe dem. Titmouse v. Jolter. 
Its literary merit, for the most part, is feeble; and it is a dis- 
tressing specimen of British snobbery; but the trial is life-like 
and might have happened so. I have either heard or imagined 
that Subtle was intended as a portrait of the great advocate 
Scarlett, afterwards Lord Abinger, as Quicksilver is obviously a 
caricature of Lord Brougham. The latter is also clearly identi- 
fiable as the model who sat for the character of Mr. McQueedy, 
in Peacock’s charming ‘‘ Crochet Castle.’’ 

Hardly inferior to Warren in the accurate delineation of a 
trial, and far superior in every other merit, is Charles Reade. 
His trials are real law suits, and his advocates real lawyers and 
not offensive idiots. We know that he took infinite pains to 
give a life-like setting to all his scenes, but in his dealing with 
law and the courts, as inthe Wandering Heir, Hard Cash, etc., 
his foot is on his native heath. He was educated to the bar and 
followed it some ten years before deserting it to become a writer 
of fiction. 

Scott was a lawyer and for many years after he had abandoned . 
its practice for the pursuit of literature he still held the position 
of clerk of court. As might be expected, his portrayal of 
lawyers is lifelike. Probably the most celebrated court scene in 
fiction, and justly so, is that in which Jennie Deans testifies on 
her sister’s trial. It is at once pathetic, and intense in its 
dramatic climax, and, moreover, has throughout an air of sober 
naturalness most convincing to the reader. 

The great Scotch novelist of our own generation, Robert Louis 
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Stevenson, was also trained for the bar, a fact that will surprise 

- no reader of his ‘* David Balfour,’’ a charming story and crammed 
full of law and lawyers portrayed with his most exquisite touch. 
Those who share my admiration for Stevenson in general and 
for David Balfour and his friend Allan Breck in particular, may 
thank me for saying that they can find some information as to 
the historical foundation of the story in the introduction to 
Scott’s Rob Roy; and that the trial of James of the Glens is 
reported at length in Howell’s State Trials.1_ There they will 
find the big Campbell on the bench and eleven Campbells on the 
jury to try a Stuart for killing a Campbell, as Allan predicted — 
Grant, of Prestongrange, King’s Advocate, and Simon Fraser 
and two Campbells associates. The novelist has kept pretty 
close to therecord. Having identified Allan, and Prestongrange, 
and James Moore and perhaps Katriona Drummond as historical 
characters, I confess to a little disappointment that the evidence 
on the trial gave no indication of the presence of such a youth 
as David Balfour at the death of the ‘* Red Fox.”’ 

A newspaper paragraph recently noted is to the effect that we 
owe ‘* Lorna Doone ’’ to Blackmore’s failure at the bar, and 
that he is to be added to our list of novelists made from reformed 
barristers. 

Thackeray, too, was called to the bar and occupied chambers 
in the Middle Temple; to which we may be thankful that no 
briefs found their way, if their coming could have won him from 
literature; she was his true mistress, though he coquetted with 
art, much more seriously, it isto be presumed, than with the law. 

It was here, in the Temple, that he located the chambers of 
Philip and Pendennisand Warrington. I have somewherereadjthat 
his own were shared with Tom Taylor, the dramatist andjcritic, and 
his co-worker on Punch. To set such a pair at the practice of law 
would have been, indeed, to ‘* cut blocks with arazor.’’ There 
was, apparently, never much danger in Thackeray’s case. 
Vanity Fair was running its course in the magazines at the date 
of his admission to the bar, and by the time it was completed 
there could have been no doubt about the vocation for which 
nature designed him. 


1 Vol. 19, pp. 2-262. 


| | 


220 39 AMERICAN LAW REVIEW. 


It might seem that the examples of literary lawyers here 
assembled were numerous enough to controvert my thesis that 
the law is unfavorable to good writing. But rightly considered 
they establish no more than that much may be done with a 
lawyer if he be caught young, as Dr. Johnson said of Scotchmen. 

Dickens alone, of the great portrayers of lawyers and their 
ways, was never a lawyer himself; but he was early and thor- 
oughly familiar with them and their surroundings and methods. 
At eighteen he was a lawyer’s clerk, and later he was a reporter 
and court stenographer. The portrait gallery which he has left 
us is immense, and far from flattering — Dodson & Fog, Buzfuz, 
Snubbin, Perker, Jaggers, Tulkinghorn, Uriah Heep, and, place 
aux dames, Sally Brass — the first female lawyer that I recall in 
fiction. Caricature it may all be; but the resemblance is there, 
and its wildest extravagances are plausible. 

The wealth of Dickens’ gallery of law portraits is well illus- 
trated by an amusing burlesque once published in the Albany 
Law Journal, and preserved in Browne's ‘* Law and Lawyers in 
Literature,’’ the proceedings of a bar meeting paying its tribute 
to the memory of a deceased member, the late Sampson Brass, 
Esq.; Baron Traddles is in the chair and the participants are all 
lawyers out of Dickens’ pages. The resolutions and remarks 
are exceedingly funny, but not quotable before a bar associa- 
tion — where we have to take ourselves seriously if we expect 
any one else to do so. 

Of course, we expect to find in Pickwick a caricature of life, 
not a picture; and no one need be warned against taking seri- 
ously the lawyers and judges there portrayed; but it must be 
confessed that they are exceedingly lifelike. The speech of 
Sergeant Buzfuz, in the great breach of promise case, has very 
much the stride and strut of forensic oratory the world over: 
‘* Chops! Gracious. heavens! and tomato sauce! Gentlemen, is — 
the happiness of a sensitive and confiding female to be trifled 
away by such shallow artifices as these? ’’ 

Such a resemblance also, in an eminent degree, have the 
speeches in Browning’s ‘* The Ring and the Book.’’ In some 
editions of his works the general reader is advised to skip 
them, but the lawyer, at least, should not. 
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Mark Twain displays a fondness for court scenes —the 
Gilded Age,’’ Tom Sawyer ”’ and Puddenhead Wilson ”’ are 
cases in point — and his trials are always entertaining and gen- 
erally have a dramatic turn; but somehow they are not plaus- 
ible. He was not bred to the mysteries of the trade, and never 
quite succeeds in convincing us that it might have happened 
that way. 

In looking over the scenes of law and lawyers which I remem- 
ber in modern fiction I am unable to recall any one presenting a 
really living resemblance which is not the work of a lawyer or 
of some one practically familiar with courts and their procedure. 

I now feel that a word of warning is due to any novelist dis- 
posed to act on the advice with which I set out, and insure by 
professional counsel the accuracy of the law introduced into his 
fiction. Let him not hope by so doing to escape unchallenged 
the keenness of the practiced eye which the poet attributes to 
us. Did we ever hear announced, by adversary or court, a 
proposition of law we were not prepared on the spot to take 
issue with, if necessary, or at least show that it requires quali- 
fication? And shall a mere literary man hope to pass unques- 
tioned? Let him rely upon it, though he have been coached by 
the chief justice or the lord chancellor, he shall not escape 
having his ignorance shown up, even as we demonstrate, from 
day to day, that of the shallow pretenders who oppose us at 
the bar. 

It has been shown in the law periodicals that Scott, the 
Scotch lawyer, was guilty of flagrant absurdities about Scotch 
law in the ‘* Heart of Mid Lothian;’’ that Warren, lawyer and 
law writer, was most inaccurate in his view of the effect of an 
erasure in a deed, in his report of Doe dem. Titmouse v. Jolter; 
that Reade, who, in spite of his ten years’ experience at the 
practice, openly claims to have consulted the highest profes- 
sional authority about his law, and to have paid for its opinion, 
has been guilty of ridiculous ignorance of the first principles of 
the law of evidence in ‘*Hard Cash.’’ 

A parallel case is that of Bulwer. He too found the law of 
his novel attacked and in defense plead advice of counsel. He 
had obtained and paid for, he said, the best professional service 
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to guaranty the law of his novel ‘‘ Night and Morning’’ before 
venturing with it before the public, only to be told that his 
ignorance would disgrace the office boy. 

On the other hand, George Eliot’s law in ‘ Felix Holt,”’ 
though attacked, has found zealous, and I believe successful 
defenders ; another proof that the women are the only ones who 
are always right. 

It is an evidence of the richness of the material offered by 
my subject that I am here compelled to pause, having attempted 
little thus far but a digression from my theme, and having said 
no word about the most fruitful of its branches, the lawyer as 
portrayed upon the stage. 
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OF ACTIONS OLD AND NEW. 
‘© Weneed but to define.”’— Newman. 


** Knowledge is not so much increased by a continued accession 
of new ideas (or notions) ‘as by perceiving the relations of those 
we have already acquired.’? — Eunomos. 


‘s When a work is written on the English Law, that is complete 
in point of arrangement, the long series of labors that are now 
just commencing, will have been brought very nearly to a con- 
clusion.”*»— Markby. 


The passages quoted in the title, have for me a very profound 
meaning, and also, a most direct and practical application to 
this and my former essays. As, however, their bearing may 
not be altogether apparent, it will not be improper to add some 


explanations. 

The first passage is part of the striking observation of Car- 
dinal Newman quoted in my essay in the January-February 
number of the Review of the past year; where its bearing on 
the law and other moral sciences, is explained. The only ground 
of objection that can be urged to it, is, that the Cardinal’s 
estimate of the number of controversies turning upon the use or 
misuse of words, is two moderate. Had he said ‘* three 
fourths ’’ instead of ** one half ’’ he would still have been with- 
in the mark. Which is but to say, that logical rectitude is the 
most essential of the elements required in the study of the law, 
and of politics generally; and that of the innumerable heresies in 
those sciencies that afflict mankind, more than three fourths are 
the result of logical or (what is the same) verbal fallacies. 
These, it is observed by Hobbes, are always absurdities or sense- 
less speeches; and, indeed, we are all so addicted to them that like 
Moliere’s hero, who had been talking prose all his life without 
knowing it, the wise among us may suspect that, much of the time, 
we are unconsciously talking nonsense. Hence, we will not be 
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far wrong, if we ascribe the present confused and unformed 
state, and generally unsatisfactory condition, of the law, to the 
remarkable decadence that has taken place since the beginning 
of the last century, in the study and use of logic; or if we say — 
referring at once, to cause and effect, — that the teaching of 
the law, has thus, like logic itself, become in these days, a lost 
art.! 

The passage from Eunomos was quoted by Chitty in his 
edition of Blackstone, and before him, I believe, by Christian, 
but is omitted from modern editions. It is but a statement of 


the fundamental principle, so admirably expounded by Locke 
in his great essay: that, ‘* knowledge (is) but the perception 
of the connection and agreement, or disagreement, or repug- 
of our ideas,’’ — or, as we would now say, 


* 
notions.’ ? 

Mr. Markby’s proposition is but an application of the propo- 
sitions of Eunomos and Newman; or rather is an inference 
from them. For it is sufficiently obvious that such an arrange- 
ment of the law as is suggested by him can be effected only by 
a true perception of the relations existing between its several 
divisions and subdivisions, and of the nature, and relations of 
the particular notions dealt with under each; and that such 
perception can be the result, only, of accurate definitions. 

I have elsewhere more largely treated of these subjects.’ 
They are adverted to here merely to explain the method and 
design of this essay; wherein — besides the noting of changes 


1 By logic, I mean the old logic, as 
distinguished from the new logics in- 
vented during the period-referred to: 
As to which in their bewildering va- 
riety, see Enc. Brit. Article, ‘‘ Logic.’ 

2 The first of the two propositions 
italicized is a great truth discovered 
by the Greek Philosophers, and from 


time to time, rediscovered by the phil-. 


osophers of modern times, and among 
others by Hobbes and Locke, here 
cited. But itis still ‘‘ caviace to the 
general.’”” The second is perhaps 
more familiar to the student of phi- 


losophy, but hardly to the general 
reader. It will therefore sound like 
nonsense to say, that a knowledge and 
appreciation of the two propositions 
is an essential condition to the suc- 
cessful study of the moral sciences, 
including law and politics. I will, 
however, venture to assert that such 
is the case. 

3 « Logic or the Analytic of Explicit 
Reasoning” §§ 128, 134-8, Theory of 
the State, Am. Phil. Society, Phil. In- 
troduction. 
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in the law and the establishment of our principal thesis,! — it 
is proposed, as in the former essays: To define accurately the 
notions involved in the terms with which we are about to deal; to 
develop and make clear the relations of these to each other; and 
finally, — as preparatory to a rational and systematic arrange- 
ment of the whole law — to classify the several topics considered, 
according to their natures and natural relations. 

In a former article in the Review, dealing with the ‘* Histori- 
cal Development of the Law,’’? the principal changes that have 
taken place in it, in recent times, are summed up, as affecting: 
(1) the Law of Real Property; (2) the Lawof Actions; and 
(3) the Jurisdiction of the Courts ; — which under the existing 
system are, generally, at once courts of law and courts of 
equity. In a succeeding number of the Review, the first of 
these subjects was disposed of.* The remaining subjects 
may be conveniently treated of together, and will be considered 
in this article, under the several heads: (1) Of Actions Gen- 
erally and Their Several Kinds; (2) Of the Old Legal Actions ; 
(3) Of Equitable Actions; (4) Of Actions Under the Codes; 
and (5), if space permit, Of Law and Equity as Constituent 
Parts of the Law; and of the law as thus constituted. 


§ 1. Or Actions GENERALLY AND THEIR SEVERAL Kinps. 


The term, action, is commonly used by English and American 
lawyers as meaning a suit, (/is;) and this was doubtless its orig- 
inal sense.‘ In the course of time, however, the term acquired 
a technical meaning, according to which, it denotes what is com- 
monly called by us ‘*a right of action.’’ In this sense, it is 
defined as ‘‘ the right of obtaining by suit what is owing to one ;’’ 
or, in the Latin: ‘* Actio autem nihil aliud est, quam jus perse- 
quendi judicio quod sibi debetur ;> which, — having regard to the 


1 Am. Law Rev., Jan.-Feb., 1904. ing, originally, from the ancient 
2 Nov.—Dec., 1904. method of commencing a suit; which 
8 Jan.-Feb., 1905. was by the plaintiff leading or carrying 
4 Actio and its Greek equivalent, the defendant before the judge. Gaius, 
dywy7%, seem tobe etymologically the IV., 183. 
same, and to have derived their mean- 5 Inst., Bk. IV., Title VI. 
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expression, ‘‘ guod sibi debetur,’’ — is but tosay: ‘‘ an action is 
nothing other than the right of enforcing an obligation, by judi- 
cial process.”’ 

But to every obligation there is a corresponding right in the 
obligee to exact its performance, —which is called a right 
in personam; and this right may seem to be hardly distinguish- 
able from the corresponding action as above defined.1 For— 


as expressed in the maxim, Ubi jus ibi remedium — it is a funda- 
mental principle of the law, that for every right there 
should be a corresponding action; and assuming this to be 
the case, the difference between the action, and the right 
_ in personam, as respectively defined, seems to disappear.? 


1 Holland’s Jur. 275-8. 

2 Am. LawRgv., Jan.—Feb. 1904, 75- 
7; Broom’s Maxims, 147. The prin- 
ciple cited in the text is forcibly ex- 
pressed in an old case, touching a 
question of privity, where the follow- 
ing argumentis used: ‘‘ Besides if the 
old privity be destroyed, the greatest 
absurdity imaginable in law follows, 
that a man hath a right to a thing for 
which the law gives him no remedy; 
which is in truth as great an absurd- 
ity, as to say, the having of a rightin 
law, and having no right, are in effect 
the same.”? (Dixon v. Harrison, Hill 
21 & 22Car. II, Vaughan’s Repts. 47.) 
The leading authority upon the subject 
is the dissenting opinion of Holt, 
C. J., in Ashby v. White, —afterwards 
affirmed in the House of Lords,— 
where it is said: ‘If the plaintiff 
have a right, he must by necessity 
have a means to vindicate and main- 
tain it, and a remedy if he is injured 
in the exercise or enjoyment of it; and, 
indeed, it is a vain thing to imagine a 
right without a remedy; want of right 


and want of remedy are reciprocal.’ 


(2.Ld. Raym. 953.) 

The principle was correctly applied 
in the case cited; but the concluding 
proposition is somewhat confusing. 


For the two notions of ‘want of 
right’? and want of remedy” are 
apparently referred to in it as co- 
ordinate tests or criterions; — 
the former, of the question of ‘‘Act- 
ion or no Action,’’— the latter of the 
question of ‘‘ Rightor no Right.’’ So 
that it is apparently said in the same 
breath: ‘“‘If one has.a right, he shall 
have an action’? and: ‘If there be no 
action for him among those in use, it 
must be inferred he has no right;” 
which seems to be contradictory. 
But assuming the former to be the 
paramount test,—as was doubtless 
intended by Holt — both propositions 
will be true; and where the action is 
lacking, we may infer there is no right. 
For if there were, there would, ex 
hypothese, be an action, — that is, 
either an action already allowed for 
such cases, or one pro re nate. But 
this, as explained in ‘the text, is 
merely the theory of the Jaw, and the 
practice is, to some extent, different. 
Hence, the distinction between action- 
able and non-actionable, or, as it is 
otherwise expressed, between juridical 
and non-juridical rights. (Right and 
Law, Smith, 238-241, 278-9, and au- 
thorities cited.) A similar opposition 
to the one above discussed is pre- 
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But having regard to the instituted law, and to the involved 
distinction between law and quasi law, it is otherwise. For 
rights are products of nature, and actions are of human institu- 
tion.1 Hence, actions are commonly allowed by the courts 
which are unjust, — and to speak of a right which is unjust is 
as absurd as to speak of a round square, or a four-cornered tri- 
angle; and still more frequently there are rights in personam, 
without actions: —that is to say, obligations that under the 
existing instituted law will not be enforced by the courts. Hence, 
though in the theory of the law there is no occasion for the dis- 
tinction, — in the instituted law, rights in personam, or — as 
they may be called — rights of obligation, are to be distinguished 
from actions; for though in theory they should correspond, — 
as they commonly do, — yet, in practice, itis otherwise. Hence, 
the essential characteristic of rights in personam is that they 
ought to be enforced, not that they will be; while the essential 
characteristic of actions is, not that they always ought to 
be enforced, but that under the existing instituted law, they 
commonly are. The terms differ, therefore, in essential conno- 
tation, —the former connoting the rectitude, the latter merely 
the probability of their enforcement. This distinction may to 
some, he ‘* a stumbling block,’’ and to others ‘ foolishness; ”’ 
but by it, the apparent antinomy — which has long bewildered 
jurists and philosophers, — between the law regarded as justice, 
and the law regarded as an expression of human will, or as the 
accidental result of custom, is perfectly reconciled; nor can it be 
reconciled in any other way. The distinction also reconciles the 
apparently irreconcilable inconsistency between the orthodox 
theory of the law, and that of Austin; who regards the law, in 
effect, as consisting exclusively of the doctrine of actions. But, 


sented by the proposition of Bracton, 
cited below, and the perverted appli- 
cation subsequently given to it, by 
which the law of actions was dis- 
torted into so many fantastic forms. 
The former was: ‘There shall be 
as many forms of writs, as there are 
kinds of action” (Tot erunt formulae 
brevium quot sunt genera actionum;) 
the latter, as though it read: Tot 


erunt genera actionum quot sunt for- 
mulae brevium. (2 Poll. & Mait, His- 
tory of the English Law, 564.) 

1 In one sense, rights may be said 
to be created by contracts, statutes, 
judicial decisions, etc. But these are 
but human acts, and derive their 
effect from the rights of their authors. 
Right or Natural Justice, is, there- 
fore, the source of all rights. 
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as remarked by Markby, on this theory, the courts must— as in 
fact they do— look beyond the law for principles of decision — 
as to justice, common sense, equity, etc... But, as observed in 
the article cited, positive and instituted law commonly agree, and 
the distinction between them may, therefore, without material 
error, be ordinarily disregarded. We may, therefore, in general, 
adopt the definition of Justinian as correct, and for the lack of 
a better term, speak of an action as a right, or rather as a quasi 
right; —regard being had, as by the Roman lawyers with ref- 
erence to the decisions of the Praetor, not to the fact, but to 
what ought to be the fact.? 

The division of actions used by the Roman lawyers into ac- 
tions in rem and, in personam, was borrowed by our own jurists 
at an early day,® and though —as explained in the note — it was 
afterwards abandoned, its use has been revived in modern times, 
and on account of its scientific accuracy, will doubtless become 
general. In explaining the general nature of actions, therefore, 
we cannot do better than to adopt it.‘ 

Of the two classes of actions given by this division —actions in 


rem, and actions in personam, — the former have for their object, 
the vindication of rights of ownership, or rights in rem, and are 
thereforecalledin the Latin, vindicationes ; or in ourown language, 


1 See further on this point, Am. 
Law ReEv., Jan.-Feb., 1904, pp. 75 et 
seq.; 84 et seq. 

2 Praetor quoque jus reddere dicitur, 
etiam cum inique decernit: relatione 
écilicet facta, non ad id, quod ita Praetor 
Secit, sed ad illud, quod Praetorem 
Sacere convenit.”? Dig. 1,1, 11. 

3 2 Bracton, Twiss ed., 127 e¢ seq.; 
6 Id. 465. 

41 Spence’s Eq. Jur. 207 et seq.; 2 
Austin’s Jur., §§ 526-7; 1 Bouvier’s 
‘Law Dic. words: Actio,’’ Actio in 
ypersonam; ‘* Actio in rem,’ and 
*¢ Action.”? When the distinction be- 
tween real and personal actions was 
first introduced into our law, the only 
real actions in use were those for the 
recovery of lands or real property,— 


which were known as feudal actions; 
and thus by:a natural but unfortunate 
error,— consisting in the substitution 
of an accidental in place of the essential 
elementof the definition,— real actions 
came to be so defined. Hence when 
real actions, such as detinue and 
replevin, for the specific recovery of 
chattels, were afterwards introduced, 
they were improperly assigned to the 
class of personal actions; which ac- 
cordingly have been defined as includ- 
ing actions “ brought for the specific 
recovery of goods and chattels.” 
(Steph. on Pl. 3.) Afterwards with 
the disuse of the old real actions, the 
distinction was lost by our jurists, 
and all actions came to be regarded as 
personal. 
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vindieative actions. They include, not only actions to restore 
the party injured to the enjoyment of rights of which he has 
been deprived, but, also, actions to prevent threatened invasions. 
They may, therefore, be again divided into two kinds, namely, 
restitutive and preventive actions. They arise not only from 
the invasion of the right.of property, but from the invasion of 
any of the rights of ownership, or in rem; which besides the 
right of property in sensible objects, include: The right of self- 
ownership, or, as it is commonly called, the right of personal 
liberty ; the family rights, such as the right of the husband in 
his wife, the parent in his child, and vice versa, etc. ; and prop- 
erty in incorporeal things, including monopoly rights, such as 
patent rights, copyrights, franchises, etc. 

Actions in personam have for their ultimate object, the en- 
forcement of obligations for money or property to be paid or 
given, by the obligor to the obligee; and under these, are in- 
cluded obligations for personal services; which are never speci- 
fically enforced. Their effect, therefore, when enforced, is the 
transfer to the obligee from the obligor, of something previ- 
ously belonging to the latter. They may, therefore, be aptly 
called commutative, or — if we may be allowed to coin a word, — 
transactive, actions: — which is but to say actions for the 
transfer of rights from one to another. The obligations that 
may be thus enforced, may be divided into three kinds, namely : 
(1) obligations ex contractu; (2) obligations ex delicto; and 
(3) obligations ex mero jure. The last are, most commonly, 
again divided into, obligations quasi ex contractu, and quasi ex 
delicto, and, as such, distributed under the first two heads, re- 
spectively, — omitting the third. And with this, corresponds 
the division of actions in personam into: actions ex contractu 
and quasi ex contractu; and actions ex delicto and quasi ex 
delicto. 

The distinction between actions in rem, and in personam, it 
will be observed, is not, that the one class have for their object 
the enforcement of obligations, and the other, not. For the 
object of all actions, whether in rem, or in personam, is the 


1 « Right and Law,” Smith, §§ 18et seq. 
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enforcement of obligations, and hence it is said by Bracton, in 
one of the places cited above, that ‘‘ obligations are the mothers 
of actions.’’! But the distinction is, that in the case of actions 
in rem, the obligation enforced, or to be enforced, is to restore 
the party injured to the enjoyment of his own right, — which, 
to be subject to vindication, must be a rightin rem; while in the 
case of actions in personam, the obligation is to transfer to the 
obligee a right in rem of the obligor. In the latter case, the 
ultimate, as well as the immediate object is to enforce the obli- 
gation. In the former, the immediate object is, also, the 
enforcement of an obligation, but the ultimate object is to secure 
the owner in the enjoyment of that which is already his.? 
Another division of actions is into Legal and Equitable: — 
the former being those which were formerly prosecuted in the 
courts of law; the latter, those used in courts of equity. To 
these perhaps, should be added, a third class, consisting of new 
actions, given by statute, or otherwise arising since the union . 
of the courts and also actions in the ecclesiastical courts. 
These come under neither of the above definitions, but are gen- 
erally classed, by analogy, with the one or the other of the two 
classes first named. The distinction is purely historical, and 
therefore, merely accidental; but in the present condition of 
the law, it is a very important one. It seems to correspond to 
the distinction made in the Civil Law, between ‘< acéiones 
civiles,”’ and actiones honorariae;’’ the former of which seem 
to have been called ‘*‘ legis actiones.’’ ® 


1 Myttpes ai evoyat. 
Theophilus, cited Holland’s Jur. 277. 

2 In the above explanations, I have, 
from lack of space, been compelled to 
assume that the various terms used, 
are familiar to the reader. If not, 
they can readily be made so by refer- 
ence to elementary works, and among 
others to the following; Spence’s Jur. 
and Bouv’s Law Dic. Ubi supra; 
Pomeroy’s Eq. Jur., § 93 et seg.; 1 
Austin’s Jur., §§ 529; Holland’s Jur. 
126; Mackeldey’s Roman Law, §§ 207 
et seq.; Inst. Book IV, Title VI. I 


have elsewhere treated at large of the 
general subject, ‘‘ Right and Law,” 
§§ 196 et seq. 

Bouvier’s Dict. ‘*Actio;” 
Spence’s Eq. Jur. 210, 218. ‘* The 
actions employed by our ancestors 
were called legis actiones either be- 
cause they had been introduced by 
leges, legislative enactments (the edicts 
of the praetor, which were subse- 
quently a fertile source of actions, 
not being then in use), or because the 
very words of the laws to which they 
were due were imported into them, so 
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The above division of actions, and that of the corresponding 
rights, may be graphically presented as in the following tables; 
which will serve te show the several kinds of each, and their re- 
lations to each other. Also, with the explanations given above, 


they will serve to summarize, briefly, what I have deemed it 
necessary to say as introductory to the next three, which are 
the principal subjects of this essay. 


TABLES OF RIGHTS AND ACTIONS. 
OF RIGHTs. 


I. RIGHTS OF OWNERSHIP. 
(R. in rem.) 
(1) Self-Ownership — Right of. 
(2) Family Rights. 
(3) Property — Right of. 
In Sensible Things. 
In Quasi or Fictitious Things. 
Easements, Monopolies, etc. 


OF ACTIONS. 
I. VINDICATIVE ACTIONS. 
(A. in rem.) 
(1) Restitutive Actions. 
(Ejectment, Rep'evin, etc.) 


(2) Preventive Actions. 
(For Injunction, etc.) 
II. RIGHTS OF OBLIGATION. 
(R. in personam.) 
(1) Ex Contractu (Promises). 
(2) Ex Delicto (Torts). 
(3) Ex Mero Jure. 
Quasi ex Contractu. 
Quasi ex Delicto. 


II, COMMUTATIVE ACTIONS. 
(A. in personam.) 
(1) Specific Performance. 
(2) Compensative Actions. 
Ex Contractu. 
Quasi ex Contractu. 
Ex Delicto. 
Quasi ex Delicto. 


§ 2. Or tHe Otp Leeat AcTions. 


The word, action, as we have explained, is used in two senses: 
in the one, to denote what is commonly, but inaccurately 
called ‘* a right of action;’’ in the other, as denoting the suit 
in which the right is prosecuted. It is also used in a third sense 
to denote what are called ‘ legal actions ;’’ the nature of which 
is aptly illustrated by Gaius in the passage cited supra. Thus 


that in style they became as immut- 
able as those laws themselves. 
Hence, when a man who was proceed- 
ing against another for cutting down 
his vines used the word ‘ vines’ in his 
action, it was ruled that he had lost 
his case, — that he ought to have em- 


ployed the word ‘trees,’ seeing that 
the law of the Twelve Tables, under 
which an action for vines cut down 
was competent, spoke in general 
terms of the cutting down of trees.”’ 
Gaius (Muirhead), pp. 269, 720. 
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applied, the term is used in the first sense —7. e. as denoting a 
right of action,—but with the qualification, that the form, 
(forma agendi, or itis) is an essential part of the action. The 
last is therefore, a sort of hybrid of the first and second senses 
of the term. In this sense, the term is applicable to legal 
actions only,— forms of action being unknown to equity.! 

The notion of an action, as defined by Justinian, is an extremely 
simple one; and hence, actions thusdefined may be distributedjinto 
a comparatively few simple categories, which may be readily under- 
stood, and retained in memory.? But with regard to legal 
actions,the case is different. For here there is incorpora‘ed into 
the essential notion of an action, the artificial notion of form; 
from which results, — or rather (such forms of action being now 
extinct ) there resulted, an excessive multiplicity of forms; — as 
e. g. in the Roman law, of which we are told, that in Savigny’s 
system, more than a hundred different species of action are men- 
tioned, and nearly eighty in Mackeldey’s Succinct Compendium ;* 
and by reference to the Registry of Writs, as given to us by 
Fitzherbert, it will be seen that in our own law, they were 
scarcely less numerous.‘ But of these, the large majority had 
become obsolete before the time of Blackstone, and there re- 
mained in use only those which were found to be adapted to 
existing conditions. 

The nature of the process by which this result was achieved, 
is well described by the authors cited in the note. It consisted,® 

1 term action, is generally 


taken: either as the right itself’ etc. 
(i. e. the action as defined by Justin- 
ian), ‘or as the prosecution or exer- 
of the right,”—i. e. as the suit or 
proceeding; or ‘‘as containing the 
form of the proceeding” (formam 
agendi). Dig. cited, Bouvier’s Dict. 
** Action.”’ 

2 Stephen on Pleading, 3 App. n. 1. 

8 Bouvier’s Dic. Actio.”’ 

41 Spence’s Eq. Jur. 239; 2 His- 
tory of the English Law, Poll. & 
Maitland, 564. The old names of the 
more familiar common law actions are 
still retained, for convenience, under 
the new procedure, but with modified 
significations. 


5 “ Our forms of action are not mere 
rubrics, nor dead categories 
They are institutes of the law; they 
are—we say it without scruple— 
living things. Each of them lives its 
own life, has its own adventures, 
enjoys a longer or shorter degree of 
vigor, usefulness and popularity, and 
then sinks perhaps into a discrepit old 
age. A few are stillborn; some are 
sterile; others live to see their chil- 
dren and children’s children in high 
places. The struggle for life is keen 
among them, and only the fittest sur- 
vive.” (2 Hist. of Eng. Law, Poll. & 
Mait. 501.) 
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simply, in the disuse of the old actions, when found to be cum- 
bersome or otherwise inconvenient, and the introduction, — 
either by the invention of new actions, or by the extension of 
the scope of those already existing, — of new and more rational 
forms. The actions thus resulting were indeed disfigured, by 
many absurd technicalities, and fictions, — the scars, as it were, 
of the conflicts through which they had passed; but on the 
whole, the process of development was one of continuous sim- 
plification, and the resulting system was in practice eminently 
well adapted to the purposes of justice.! 

In this way, the old real actions were supplanted by the action 
of Ejectment, and with the mother actions fell into disuse. The 
result was, that, in the end, the actions in common use came to 
be the following only, namely: (1) Ejectment, Detinue and 
Replevin, — which were for the recovery of specific property, 
and therefore, properly speaking belonged to the category of 
real actions ; ? (2) Covenant, Debt and Assumpsit, — which were 
personal actions ex contractu: and (3) Trespass, Trespass on the 
Case, and Trover, — which were personal actions ex delicto. 


These actions — with exceptions to be noted — still survive 
under the new procedure. Thus, the action for-the recovery of 
possession for land is still known as Ejectment, and differs from 
the old action in no respect, except: On the one hand, it has 
rid itself of the fictions by which it was formerly disfigured; and, 
on the other, it has lost the advantage which, in the old action, 
the plaintiff had of counting on the title of each and all of his 


predecessors. Detinue and Replevin also are still appropriate 
names for the action for the recovery of personal property ; — 


1 Hence, comparing the old and 
the new systems, it is justly said: 
*“*To-day we can say much of actions 
in general, and we can say little of 
any procediare that is peculiar to 
actions of particular kinds. On the 
other hand, ip the middle ages, one 
could say next to nothing of actions in 
general, while one could discourse at 
great length about the mode in which 
an action of this or that sort was to be 
pursued and defended.” (Jd. 562.) 


2 These are commonly spoken of 
as mized actions,’ —i. e. as actions 
for the recovery of specific property, 
and also for damages. But this ex- 
pression applies rather to the suit 
than to the action, as we have defined 
it. It is, therefore, more proper to 
say that we have here the concurrence 
of a real and a personal action in the 
same suit. 
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that is to say, the former, for the action generally, the latter for 
the action where the goods sued for are replevined. Of the sec- 
ond class of actions, Debt was superfluous even under the 
old procedure, and Covenant differed from Assumpsit, as origin- 
ally conceived, only by reason of the distinction between 
sealed and unsealed instruments. But now, with the more or 
less general abolition of the latter distinction, and the abolition 
of forms of action, the two former have been absorbed by the 
latter. Thus, of the actions ex contractu, Assumpsit or the 
action on promises, alone survives; though this is also of two 
forms: special assumpsit and assumpsit on the common counts. 
On the other hand, this action is to be regarded as curtailed of 
that large class of cases formerly belonging to it, known as cases 
of implied or quasi contract; which belong to a separate cate- 
gory. Of the third class, the distinction between Trespass and 
Trespass on the Case has been abolished, and the former action, 
and also Trover (now more generally known as the action for 
Conversion), are to be regarded simply as forms of trespass an 
the case;! which is but another name for actions ex delicto. 
But the former actions, as in many other cases — such as Slan- 
der, Libel, Assault and Battery, Trespass guare clausum fregit, 
Trespass de bonis asportatis, Indebitatus Assumpsit, Assumpsit 
for work and labor, for ‘*‘ money had and received,’’ etc. — 
though to be regarded only as particular cases of the actions of 
which they are, respectively, forms —still retain their distinctive 
names. 

To the above are to be added certain proceedings, differing in 
form of proceeding from the ordinary legal actions, and hence, 
not regarded as such, but which, now that forms have been 
abolished, are to be regarded as actions. These are: (1) 
Habeas Corpus; (2) Quo Warranto; (3) Mandamus; (4) 
Certiorari; and (5) Prohibition.?, Of these, Habeas Corpus is 
classed in the California codes as a special proceeding of a crim- 
inal nature. But it is in fact a civil action of the nature of the 
old writ, De Homine Replegiando; which, it has been adjudged 


1 Rogers v. Duhart, 97 Cal. 504, 2? Bouvier’s Dic., Cal. C. C. P., 
and authorities cited. Titles Indicated. 


3 Pen. C. 1478 et seq. 
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‘¢ does not differ from a common replevin.’’! Quo Warranto 
is an action to try the title to an office or franchise. Manda- 
mus is an action to compel the performance of a duty enjoined 
by law; and it is said of it by Mansfield: ‘« It ought to be used 
upon all occasions, where the law has established no specific 
remedy, and where in practice and good government there ought 
to he one. * * * If there be a right and no other specific 
remedy, this should not be denied.’’? Certiorari has for its 
purpose, among others, the annulment of the acts of inferior 
tribunals, boards, or officers in excess of jurisdiction; and Pro- 
hibition, to restrain such tribunals, etc., and also persons gen- 
erally, from so acting. . 

Of the actions enumerated, Mandamus is of the nature of the 
equitable action of specific performance,—to be considered 
presently. The others are all actions in rem or vindicative 
actions, having for end: Quo Warranto to determine the title 
to an office or franchise; Habeas Corpus to vindicate the right 
of personal liberty or self-ownership or some family right; 
and Certiorari and Prohibition, either the right of self- 
ownership, or the right of property, against an actual or 
threatened judgment in excess of jurisdiction. 


§ 8. Or EquitaBie Actions. 


This subject of actions has not been treated of, eo nomine, 
in the text-books on equity. But there have, nevertheless, been 
developed numerous equitable actions, which are in common use ; 
and of these a systematic treatise would be of great value to the 
student and to the practitioner.* The several actions are, how- 
ever, well treated, though unsystematically, in the books on 
equity jurisprudence, and equity pleading; and hence it will 
be sufficient for our purposes to name and classify the more 
familiar and important actions,— referring, for further informa- 
tion, to the text-books on equity, or to the law dictionaries; of 
which Bouvier’s (Rawle’s Ed.) is to be particularly recom- 


1 Moore v. Watts, 2 Salk. 581. in the matter of arrangement — in 

2 Rex v. Barber, 3 Burr. 1268. ‘* Saunders on Pleading and Evi- 

3 For sucha work, we have amodel dence,’? and the various works on 
in “ Chitty on Pleading,” and— save nisi prius, and practice. 
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mended. For our present purpose,— which is simply to present 
an outline of the subject — it will be sufficient to refer to some 
of the actions most familiar in practice; which will be the fol- 
lowing :— 

(1) For rescission of contracts.’ 

(2) To reform or revise contracts.? 

(3) To remove cloud on title.® 

(4) Quia timet.‘ 

(5) For injunction.® 

(6) For interpleader.® 

(7) For dissolution of partnership.’ 

(8) For partition, and for assignment of dower. ® 

(9) For specific performance of contract.’ 

(10) For accounting, for marshaling assets, for subrogation, 
and for contribution.” 

(11) For the enforcement or foreclosure of liens." 

Of the above, the first seven are actions in rem ; —all, except 
those for interpleader and dissolution of partnership, being for 
the vindication of rights of property; and the latter, for the 
vindication of the right of liberty or self-ownership against ad- 
verse claims ; in which respect, they resemble in general nature, 
the code action to determine adverse claims ‘‘ for money or 
property upon an alleged obligation.’’* The other actions are 
in personam. 

The action ‘* to remove cloud on title,’’ it may be added, is 


practically merged in the code action to quiet title; which is of 
a much wider scope.¥ 


“12 Story’s Eq. Jur., §§ 694 et seq., ® Bouvier’s Dic. ‘‘ Specific Perform- 


Cal. C. C., §§ 3406 et seg. ance,’’ Cal. C. C., §$3366 et seg. 
2 Bouvier’s Dic, ** Reform; ”’ Cal. 10 Jd. Under titles indicated. 
C. C., §§ 3399 et seq. 1 Bouvier’s Dic., ‘* Liens” and 


- 8 Bouvier’s Dic. * Bill to Quiet sub-title ‘‘ Equitable Liens,’’ 2 Story’s 
Title and Possession.” Cal. C. C., Eq. Jur., §§ 1215 et seg. 


§§ 3412 et seq. 12 C. P., § 1059. 
4 Id. Dic. ** Bills Quia Timet.” 13 In California this action may be 
5 Id., ** Injunction.”’ brought by any person, whether in or 
6 Td., ‘* Bill of Interpleader.”’ out of possession (C.C.P., § 738). 
Td., Partners.” It seems also to have absorbed the 


8 1 Story’s Eq. Jur. 646 et seqg.; action of ejectment; as where the 
624 et seq. 


plaintiff recovers he is allowed a writ 
of possession. (Jd., § 380.) 
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§ 4.°Or Actions UNDER THE CopDEs. 


The old actions, legal and equitable, still in use, have, under 
the new procedure, been more or less modified, and there have 
been added some others, of which it will be sufficient to name the 


following, viz. : — 


(1) «The Action to Quiet Title to Land,’’! which, as we 
have seen, is of larger scope than the corresponding equitable 


action. 


(2) The Action to Determine Adverse Claims to Obligations.? 
(3) The Action forthe Annulment of Marriage,*— which seems 
to be but a revival of the old action in the ecclesiastical courts 


for ‘* Jactitation of Marriage.’’ ¢ 


(4) The Action by a Surety to Compel his Principal to Per- 


form his Obligation.® 


Under the new procedure, no distinction is made, in pleading, 


between the legal, equitable, and code actions. 


All that is 


required is, that the facts constituting the cause of action be 


stated; and upon’ proof of the facts, the appropriate relief, 
whether legal or equitable, is given.® 

The actions enumerated and their several kinds fall readily 
under the civil law division, and may be conveniently exhibited 
in the following table: — 


1 Cal. C.C. P., § 738. 

2 Td., § 1050. 

3 Cal. C. C., §§ 82 et seg. 

4 Bouvier’s Dic. under title named. 

5 Cal. C. C. § 2846, C. C. P., § 1050. 
In Dane v. Corduan, 24 Cal. 165, this 
is apparently regarded as a new action, 
but it would seem to be otherwise. It 
should, therefore, perhaps, have been 
included in the list of equitable ac- 
tions. Ranelaugh v. Haye’, 1 Vern. 
190. 

6 The principle is well illustrated 
in Grain v. Aldrich, 38 Cal. 514; which 
has been followed in later cases in 


that State. By “ cause of action” may 
be meant, either in the immediate 
cause, i. e., the obligation to be en- 
forced; or the more remote cause, — 
which is the right involved, whether in 
rem or in personam, with its violation, 
The former seems to be the more ac- 
curate definition; the latter, more 
appropriately, the definition of the 
cause of the obligation enforced, 
rather than of the cause of ac- 
tion,—i. ¢., it is the cause of the 
cause of action. But in this, usage 
varies. 
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TABLE OF ACTIONS, ! 


I. VINDICATIVE ACTIONS. (Actiones in rem.). 
1, Restitutive Actions: (In integrum restitutio, Bouvier’s Dic.), 
Ejectment, ) 
Detinue, or Replevin (including De Homine 
Replegiando), 
Habeas Corpus, 
Mandamus, 
Quo Warranto, 
Certiorari, 
For Rescission or Revision of Contract. 
For Dissolution of Partnership, j } em. 
For Annulment of Marriage, or Jactitation 
of Marriage, 
2. Preventive Actions: 
Prohibition, 
To Remove Cloud on Title, } 
Bills of Peace, or Quia Timet, | 
For Injunction (Interdictum. Id ‘‘Inter- | (Equitable). 


} (Legal). 


} (Code). 


(Legal). 


dict’’), 

For Interpleader, 

By Surety against Principal to compel per- 
formance of obligation, 


} (ode). 


II. COMMUTATIVE ACTIONS, (Actiones in Personam). 
1. For Specific Performance of Obligations: 
Mandamus, 
On Promise to Pay Money, 
Specific Performance of Contract, 
Partition, 
Accounting, etc., 
Foreclosure of Liens, 
2. Compensative Actions: (Actions for Damages). 
Ex Contractu, or Assumpsit, 
Ex Delictwu, or Case, 
Ex Mero Jure, or Quasi Assumpsit (i. e. | Cage. 
Actions on Quasi Contracts, 


} (Legal). 


| (Equitable). 


1 In explanation of the above the 


justice’s court, where an action was 
following observations may be added: 


allowed to a mother to replevy her 


I have retained the action of De Ho- 
mine Replegiando, as a form of Re- 


plevin. (1 Kent’s Com. 404 n., Wright 


v. Deacon, 5 Pa. 62; Delabastide v. 
Reynell, Carthew, 287; Grantham’s 
Case, 8 Mod. 120.) Generally Habeas 
Corpus is a more effectual remedy; 
but I have known of a case ina 


daughter, The action was thought by 
the justice to be somewhat in excess 
of his jurisdiction, but was allowed in 
furtherance of justice; and, upon the 
English cases cited, perhaps rightly. 
By others the case was regarded as a 
good joke. 

The action for Dissolution of Part- 
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§ 5. Or Law anv Eguiry, as Constirvznt Parts oF THE Law, AND 
OF THE Law as THUS CONSTITUTED. 


In a former article, it was observed, in general terms, that 
where, upon the consolidation of the law and equity jurisdictions, 
the rules of law and equity conflicted, the former were super- 
seded by the latter.! This, it may now be observed, was but 
the consummation of a process, which had long been spontane- 
ously operating. The effect of which, — as we have observed in 
this and the preceding essay, has been: on the one hand, 
that the old law of real property, and of actions, and the archaic 
tules of the old common law generally, have been supplanted 
by the corresponding equity doctrines; and, on the other, that 
the common law itself has been in such large measure reformed 
by the introduction of equitable principles, that, as we are told 
by Story, ‘* at least one half of the law which is at present 
called, by way. of distinction the common law * * * has 


its origin since,’’ the reign of Elizabeth.? In this process of 


regeneration, the action of assumpsit,—hence called ‘the 
equitable action’’—has been one of the principal instru- 
ments; and this is especially true of that form of it, known as 
the action for money had and received to the use of another ; 
which lies in all cases to recover money due ex wquo et bono; * 
or which the defendant ‘is under an obligation from the ties 
of natural justice to refund; ’’* which is but to say that money 
received under such circumstances as in equity, would, in the 
case of property generally, raise a wse or trust for another, may 


nership has been placed among the 
Restitutive Actions,— where it evi- 
dently belongs; but it is usually ac- 
companied by an action for account- 
ing, — which is a personal action. 

The action for Injunction can be 
regarded as such only when an in- 
junction by judgment is sought. 

As to “‘ Restitutio in ‘Integrum” and 
‘*Interdicts,’? see Williams’ Inst. of 
Justinian. 


With regard to Specific Perform- 


ance of Contracts, the vendee is said 
to be regarded in Equity as the owner 
of the land, — as in the case of trusts 
generally; and upon this theory, the 
action may be regarded as real. But 
the above classification is I think pre- 
ferable. 

1 Am. Law Rgv., Nov.-Dec., 1904. 

2 1 Story’s Eq. Jur., § 646. 

8 Bouvier’s Dic., Title indicated. 

* Moses v. Mcferlan, 2 Burr. 1009; 
Bouvier’s Dic., Title indicated. 
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be recovered on the equitable title; and that thus, so far as money 
is concerned, the doctrine of trusts was introduced bodily into 
the law; and this is, to a large extent, true of personal property 
generally. It is also to be understood that not only the special 
doctrines, but also the principles of decision of the old common 
law, in so far as they are in conflict with those of equity, have been 
superseded by the latter; which, in view of the fact that many of 
the rules of decision at law are archaic, and consequently harsh 
and even barbarous in their nature, is, though too often disre- 
garded, animportant principle. The resultis that the common law 
except in its reformed parts, is to be regarded as in the main 
obsolete; and hence, the practice of introducing the student to 
the law through its portals, cannot be too strenuously discour- 
aged; and this for the double reason: that this method presents 
unnecessary, and practically unsurmountable obstacles to the stu- 
dent’s mastery of the law; and because his intellect and con- 
science must be deteriorated by the irrational and absurd techni- 
calities, which, without criticism, he is required toswallow. For 
nothing can be truer than the observation of Burke, that while 
the law is ‘* a science which does more to quicken and invigorate ~ 
the understanding than all other kinds of learning put together, 
it is not (as studied), apt, except in persons happily born, to 
open and liberalize the mind in exactly the same proportion.”’ 

We may, therefore, appropriately conclude this branch of 
the subject with a quotation from Mephistopheles in Faust 
(partly quoted in a former essay), and with an observation 
upon it: — 


Laws everywhere are like the taint 

Of an inherited complaint, 

The curse of an infected race. 

Their downward course you may trace, 
From land to land through blighted nations, 
Afflicting distant generations — 

Reason, made nonsense, good intent, 

In lapse of time wrought from its true sense, 
Things for the common welfare meant, - 
Becoming thus a common nuisance. 
Unhappy that it was thy fate 

To have been born an age too late. 
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The laws for thy great grandsire made, _ 
Are laws to thee — must be obeyed — 
Must be obeyed, and why? Because 
Bad though they be, they are the laws;! 
. But of the rights, by nature taught, 
And born with man, they take no thought. 
(Anster’s Trans.) 


The observation is that it is a just inference: (1) That the 
first principle of true reform is to rid the law of its diseased 
parts; or (2), failing this, that the student should not be infected 
by them, until rendered immune by discipline in the more rational 
principles of the modern law; and (3) that the most potent in- 
strument of reform is to understand the true nature of the law; 
which is (with the qualifications we have explained), that it is 
‘* nothing else but reason,’’ or justice. 

We will revert also, in this connection, to the novel doctrine, 
criticised in the same essay: That Equity has, in recent times, 
changed its essential nature, and that in its own view the terms 
‘* Conscience ’’’ and ‘* Equity ’’’ (its own proper names) are now 
to be regarded as merely metaphorical expressions. But the 


reference is made for the purpose only, of citing some authori- 
ties, and adding the illustration in the note appended.? 


1 By ‘‘laws’’ is here to be under- 
stood statutes and precedents, either 
originally unjust or irrational, or that 
have become so by the changes of 
time. ‘ As to rights born with man,”’ 
compare Kant, who says, in effect, that 
the sole innate right is the right of self- 
ownership. But from this, proceed all 
others. 

2 “T think it is the duty of this 
court to adapt its practice and course 
of proceeding to the existing state of 
society, and not by too strict an ad- 
herence to forms and rules, estab- 
lished under different circumstances, 
to decline to administer justice and to 
enforce right for which there is no 
other remedy.’? Cottenham, Lord 
Chan., in- Walworth v. Holt, 4 Mylne 
& C., 635, and in Taylor v. Salmon, Jd. 

VOL. XXXIX. 


141; and see also Dougherty »v. 
Creary, 30 Cal. 297. 

The law of England, as originally 
constituted, rested upon the funda- 
mental proposition that it is the 
function of the State to administer 
justice in all cases where demanded. 
Assuming this to be the true prin- 
ciple, —as it undoubtedly is — juris- 
diction (1) as then practically exer- 
cised, and (2) as subsequently 
modified, and (3) as it should be, may 
be expressed algebraically, in the fol- 
lowing equations; which are sub- 
joined for the purpose of impressing 
the principle upon the memory: — 

Let a = the plenary jurisdiction of 

the State. 
b=the jurisdiction of the 
common law courts.- 
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Of the doctrines expressed here, and in preceding essays, it 
will be understood, that their effect and operation will relate 
principally to reform in the study and exposition of the law; 
and though, undoubtedly, a true conception of the nature of the 
law will lead also to reform in the practical administration of 
justice, yet our theory will be in no respect inconsistent with 
accepted doctrines as to the force of statutes and judicial pre- 
cedents. All agree that these must be observed; and all that is 
here asserted is, simply: That the distinction between rights and 
actions, and between the true law, and quasi law, is essential to 
the integrity, at once, of the law, and of the jural conscience of 
the student, and that without it, jurisprudence cannot be either. 
scientifically studied or systematically expounded. Which is 
but to say—the instituted law being composed of rational 
principles as well as of arbitrary and accidental rules — that the 
former cannot be successfuly studied otherwise than by segre- 


c=the jurisdiction of the 
chancellor. | 

Then jurisdiction as realized in the 
early law, will be expressed in the 
following equation: — 

(1) a=b+ec. 

But the new theory asserts that 
the jurisdiction of equity is limited 
precisely as that of the common law 
courts. There is no provision there- 
fore,— according to this theory, — 
. for cases that do not come within 
either the common law, or the equity 
jurisdiction, as existing at any par- 
ticular time; and thus, part of the 
jurisdiction vested in the State has 
been lost; which we will represent 
by x. 

Then our equation must be modified 
as follows: 

(2)a=>b+c+4x. 

In other words, the State has, to 
the extent of the lost jurisdiction (x), 
abdicated its function of administer- 
ing justice; and as suggested by 
Spence (Eq. Jur. 416), the necessity 
has risen for “‘ a court of equity’? * * * 
to correct the court of chancery,” 


or, as matters stand, the ordinary 
courts. For, ‘* that there must be in 
every scheme of jurisprudence a sys- 
tem of equity to correct the positive 
(i. e. the instituted) law and supply 
its deficiencies, all experience shows 
(and) in a system like ours, which is 
so largely based on technical rules, 
this must peculiarly be the case.” 
(Id. 715.) And in fact, this is plainly 
enjoined, not only by natural right, but 
by the express provisions of our fun- 
damental laws, from magna charta to 
the last of our constitutions; which 
declare, in various forms, that itis the 
function of the State to administer 
justice or right; by which is meant 
complete justice; which implies that 
there must be vested in some appro- 
priate department of the State plenary 
jurisdiction; which brings us back to 
our first equation. This jurisdiction 
may, however, be exercised either 
wholly by the ordinary courts (as 
with the Romans), or partly by an 
extraordinary court, as formerly with 
us. 


>, 
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gating them, provisionally, from the latter. To the neglect of this 
fundamental truth, and of the systematic study of the principles 
of jurisprudenee, is due, more than to any other cause, the 
existing incoherency and consequent incognoscibility of the 
law. 


Grorce H. 


Los ANGELES, CALIFORNIA. 


{ 
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THE STREET RAILWAY LITIGATION OF CHICAGO. 


With three great street railway systems on the one hand, 
and the city of Chicago on the other, as combatants, an inter- 
esting and important decision has lately been rendered by Judges 
Grosscup and Jenkins of the Circuit Court of the United States 
for the Northern District of Illinois, the former writing the 
opinion.! 

The lines of these railway systems traverse the northern, 
western and southern divisions into which the city of Chicago is 
divided, and aggregate nearly eight hundred miles, with two 
thousand cars in operation, and seventy-five hundred employés 
in the service, carrying annually 500,000,000 passengers. The 
total amount, par value, of stocks and bonds outstanding which 
is directly affected by the litigation aggregates $87,000,000 
and is held by several thousand individuals. 

In 1859 the legislature of Illinois passed an act entitled: 
‘* An Act to Promote the Construction of Horse Railways in the 
City of Chicago,’”’ by which it incorporated the Chicago City Rail- 
way Company for the term of twenty-five years. By the same 
act it also incorporated the North Chicago City Railway Company, 
giving to it all the powers conferred to the Chicago City Rail- 
way Company. In 1861 another act was passed incorporating 
the Chicago West Division Railway Company for the term of 
twenty-five years, and conferring upon it all the powers con- 
ferred upon the two companies previously organized. In Feb- 
ruary, 1865, the lives of the three companies were changed by 
amendment of the statute from twenty-five years to ninety-nine 
years and section 2 of the act creating the companies was 
amended so as to read: ‘* The said corporation is hereby author- 
ized and empowered to construct, maintain and operate a single 
or double track railway with all necessary and convenient tracks 


1 Govin v. City of Chicago, 182 Fed. Rep. 848. 
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for turnouts, side tracks and appendages in the city of Chicago, 
and in, on, over and along such street or streets, highway or 
highways, bridge or bridges, river or rivers, within the present 
or future limits of the South and West divisions of the city of 
Chicago, as the common council of said city have authorized 
said corporators, or any of them, or shall from time to time | 
authorize said corporations or either of them so to do, in such 
manner, and upon such terms and conditions and with such 
rights and privileges, immunities and exemptions as the said 
common council has, or may by contract with said parties or any 
or either of them, prescribe.”’ 

From 1859 until 1875 various ordinances were passed by the 
council of the city of Chicago giving consent, authority and 
permission to the three companies named, to lay tracks on cer- — 
tain streets of the city. In 1872 the legislature passed what 
is known as the city and village act providing that the coun- 
cils of cities organized under that act should have ‘* power to 
permit, regulate or prohibit the locating, constructing, or laying 
a track of any horse railroad in any street, alley or public place ; 


but such permission will not be for a longer time than twenty 


years,’ which became effective in Chicago in 1875. For the 
North and West Side companies the council of Chicago, since 
1875, has passed ordinances granting permission and authority 
to construct, maintain and operate tracks, limiting the life there- 
of to twenty years from passage. Similar ordinances were also 
passed for the North and West Side companies without regard 
to time limit. In 1883 differences arose between the city and 
the companies as to whether the acts which specified no limit as 
to time gave to the railway companies the right to maintain and 
operate their lines to the end of the ninety-nine year period. The 
difficulties were stayed for twenty years by a conciliatory agree- 
ment between the parties, which specifically provided that the 
rights and obligations of all parties under the legislation should 
in nowise be changed. When the time expired the city under- 
took to interfere with the operation of the lines of the com- 
panies and a bill for an injunction was filed. 

During the twenty years which elapsed the fiscal policies of 
the North Chicago and West Chicago companies were wicked; 
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all obligations to the city and rights thereof were ignored, and pur- 
chasers of stocks and bonds were deceived; every dollar earned 
was converted into dividends and for the purpose of further 
swelling the dividends money was even borrowed, for the pay- 
ment of which the faith of the companies was pledged. Asa 
result the equipment and service ran down, and debts ran up to 
mountainous heights. The people of the city were deprived of 
the service to which they were entitled while investors — many 
of them of small means— were lured into purchasing at high 
prices the securities issued. When all the substance had been 
thus squeezed out of the properties and the North Chicago and 
West Chicago companies broke down, the people of the city and 
the security holders were left nothing but gutted companies in 
which to find consolation. When the insolvent North and West 
Side companies and their ramshackle properties passed into the 
hands of the receivers of the Federal court, they were pursued 
by an army of infuriated security holders backed by a sympathiz- 
ing populace, all eager to lodge the responsibility. To the litiga- 
tion the Chicago City Railway Company, operating in and 
though the southern division of the city, is not a party, though 
as one of the companies whose charter was amended by the act 
of 1865, it is directly affected thereby. Nor does the history 
of this company reveal such a case of financial prostitution as 
that exhibited by the other companies. For more than forty 
years it has been owned and operated separately from and inde- 
pendently of the other companies, has steadily maintained a 
‘high status financially, and has recently been purchased by a 
syndicate of New York and Chicago financiers who are seeking 
- an intelligent solution of a condition which has long harassed 
Chicago and which has now reached a crisis. 

On the ninety-nine year act which extended the lives and the 
franchises of the three companies, the principal questions were: 
(1) Did the legislature intend to vest the street railway com- 
panies with a right to construct, maintain and operate street rail- 
ways in the streets designated or to be designated? (2) Is the 
right granted directly from the legislature out of its own plenary 
powers over the subject-matter, or did the legislature vest the 
companies with the corporate capacity to take grants, the power 
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to make grants being delegated to thecity? (3) Has the legis- 
lature by contract bound itself to the companies by a grant in 
praesenti, not only of the occupancy of such streets as were 
designated prior to 1875, when the act of 1872 took effect, but 
also of such streets as have been occupied by the companies 
under ordinance since that act? 

In considering these questions, the court was guided by con- 
ditions and circumstances as they existed at the time the legisla- 
tion was enacted; and on the first question, after observing by 
a reference to the decisions! that at the time the legislation was 
enacted no power had been conferred upon municipalities to grant 
franchises to street railway companies, and that the legislature 
alone possessed such power, the court held that the language used 
constituted a clear and definite grant of authority to the com- 
panies to occupy the streets—a grant direct, and not by cir- 
cumlocution; a grant-by the legislature to the companies, not 
the grant of power to the city to grant in turn to the companies. 
On the second question, the court observed that while the streets 
to be used were not set out by name, yet under the maxim that 
that is certain which can be made certain, the description given 
to the streets fixed with certainty their identity, and held that 
the legislature intended to grant to the companies directly out 
of its plenary power over the subject-matter the streets desig- 
nated or to be designated, to the extent that the franchise 
granted was essential to the promotion of street railway facili- 
ties. On the third question, the court held that the life of the 
grant was the period fixed for the life of the corporation, and 
that the phrase ‘‘ terms and conditions, rights and privileges,’’ 
was not employed to convey power over, or relating to, the time 
or period through which the tenure dealt with is intended to run, 
but conveys power over or relates to the means, the methods 
and the incidents connected with the exercise of such tenure. 
It was further held that from 1875 it was the will of the legis- 
lature that the efficient source of all the then future street rail- 
way grants should be the municipality, not the legislature; that 


1 State v. Mayor of New York, 1854, 24 Ill. 52; People’s R. Co. v. Memphis, 
8 Duer, 119; Chicago v. Evans, 1860, R. Co., 1860, 10 Wall. 388. 
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from that time forward, it must be presumed that the city 
council in granting ordinances intended not only to designate 
streets as theretofore, but out of its own full power under the 
act of 1872, which took effect in Chicago in 1875, to grant the 
full franchise; that when the legislature, by the act of 1872, 
delegated to the city plenary power to grant or withhold fran- 
chises and the city entered upon the exercise of that power, 
the accepting of ordinances and the making of investments 
thereon was no longer done on the faith of the legislative grant 
and was no longer controlled by the tenure thereof; that the 
designation of streets by the city council under the acts of 
1859, 1861 and 1865, on which the grants of the legislature 
prior to 1875 operated, such designation being acted upon by 
the companies, were contracts within the meaning of the Con- 
stitution of the United States. 

An examination of the decisions of the Supreme Court of the 
United States discloses that the Chicago case was decided 
and justified by precedent, though many of the cases are not 
cited in the opinion. Several cities of the country have had 
difficulties with corporations created for public service purposes, 
among which may be numbered Detroit,! Indianapolis,? Cleve- 
land,’ New Orleans,‘ and Walla Walla.’ In the Detroit case ® 
it was held that the rate of fare having been once fixed by 
agreement between the company and the municipality, it was 
not thereafter to be disturbed by hostile ordinances notwith- 
standing a provision in the original act that the companies 
should operate ‘‘ under such regulations and upon such terms 
and conditions: as said authorities may from time to time 
prescribe,’’ no provision having been made for the fare to be 
charged. Mr. Justice Peckham said: ‘‘The rate of fare is 
among the most material and important of the terms and condi- 
tions which might be imposed by the city in exchange for its 
consent to the laying of railroad tracks and the running of cars 
thereon through its streets. It would be a subject for grave 
consideration and conference between the parties, and when 


1 184 U. 8. 868. #115 U. 8S. 650, 674. 
2 166 U. S. 557. 5172U.8.1. 
§ 194 U. S. 517, 538. 6 184 U. S. 368. 
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determined by mutual agreement, the rate would naturally be 
regarded as fixed until another rate was adopted by a like agree- 
ment. Can it be possible that under this language permitting 
consent upon such terms and conditions as the city might from 
time to time prescribe, the power was reserved to make a rate of 
fare which might ruin the whole enterprise? That a rate once 
deliberately and mutually agreed upon might be thereafter and 
from time to time altered at the pleasure of the city alone? 
Will it be believed the parties thus understood the meaning of 
that provision? It would hardly be credible that capitalists 
about to invest money in what was then a somewhat uncertain 
venture, while procuring the consent of the city to lay its rails 
and operate its road through the streets in language which as to 
the rate of fare amounted to a contract, and gave the company 
a right to charge a rate then deemed essential for the financial 
success of the enterprise, would at the same time consent that 
such rate then agreed upon should be subject to change from 
time to time by the sole decision of the common council. 
It would rather seem that the language above used did not and 
was not intended to give the right to the common council to 
change at its pleasure from time to time those important and 
fundamental rights affecting the very existence and financial suc- 
cess of the company in the operation of its road, but that by the 
use of such language there was simply reserved to the city 
council the right from time to time to add to or to alter those 
general regulations or rules for the proper, safe and efficient run- 
ning of the cars, the character of service, the speed and’ number 
of cars and their hours of operation and matters of a like nature, 
such as are described in the opinion of the court below in this 
case. Such would seem to be a reasonable construction of the 
language.”’ 

In the Indianapolis case! the ordinance of 1864 provided that 
‘*consent, permission and authority are hereby given, granted 
to and duly vested in the company organized with R. B. C. as 
president, a body politic and corporate by the name, etc., and 
their successors, to lay a single or double track for passenger 


1 166 U. 8. 557. 
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railway lines,’’ etc. Mr. Justice Brown said: ‘‘ The original 
ordinance of January, 1864, was plainly a proposition on the 
part of the city to grant to the company the use of its streets 
for thirty years, in consideration that the company lay its tracks 
and operate a railway thereon upon certain conditions prescribed 
by the ordinance. This proposition when accepted by the com- 
pany and the road built and operated as specified, became a 
contract which the city was not at liberty to impair during its 
continuance.”’ 

The reasoning by which the Supreme Court has been guided 
appears to be that it is unquestionably within the competency of 
a State legislature to authorize municipal corporations to con- 
tract with street railway or other public-service companies, and 
bind, during the specified period, any future common council 
from altering or in any way interfering with such contract; that 
the contract once having been made, whether directly with the 
legislature or with the city, the power of the city over the sub- 
ject, in so far as it may interfere with matters properly involved 
in and being a part of the contract, is suspended for the life of 
the contract; that a State can no more impair the obligation of 
a contract by her organic law than by legislative enactment, for 
her constitution is a law within the meaning of the contract 
clause of the national Constitution ;? that municipalities are mere 
political subdivisions of the State for the purpose of exercising 
such powers as are expressly granted to them; that their powers 
may be restricted or entirely withdrawn at the will of the legis- 
lature, and ‘‘ unless there is some constitutional limitation on the 
right, the legislature might by a single act, if we can suppose it 
capable of so great a folly and so great a wrong, sweep from exist- 
ence all of the municipal corporations of the State and the corpora- 
tions could not prevent it. We know of no limitation on this right 
so far as the corporations themselves are concerned. They are, so 
to phrase it, the mere tenants at will of the legislature; ’’ * that 
corporate franchises emanate from the government and that a 
municipality possesses no power to confer a franchise.* So that 


1 184 U. 8. 382, Peckham, J. 3 191 U. S. 220, Harlan, J., quoting 
2115 U. S. 672, Harlan, J. from 24 Iowa, 475. 
4 78 Ill. 547, 548, 1874. 
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when the legislature of a State authorizes and empowers a rail- 
way, water, gas or other public-service company, either directly 
or through the medium of a municipality, to maintain and 
operate its works in a city, with the consent of the city, and the 
company, acting on the belief that it may operate without dis- 
turbance from the city, expends large sums of money in improve- 
ments and, in order to pay therefor, sells securities which are 
purchased by thousands of innocent holders, acting on the same be- 
lief, the courts hold that unless the contracts entered into between 
the city and such company are distinctly and absolutely defined, all 
doubts are resolved in favor of preserving the status of the com- 
pany, ‘‘a departure from which now would involve dangers to 
society that cannot be foreseen, would shock the sense of justice 
_ of the country, unhinge its business interests, and weaken, if 
not destroy, that respect which has always been felt for the 
judicial department of the government.’’ ! 

In the Chicago litigation other important considerations are 
involved. In 1903 the legislature passed an act authorizing 
cities to maintain and operate street railways and to acquire the 
same by purchase ‘‘ or condemnation in the manner provided by 
law for the taking and condemning of private property for pub- 
lic use,’’ known as the ‘* Mueller Act.’’ Two grave proposi- 
tions confront the city in thus acquiring ownership of the street 
railways: (1) The underlying principle of the law of eminent 
domain is, that no property can be condemned except for public 
use, and where there is no change in the use there can be no 
change in ownership. To this. principle the highest court of 
Illinois, following the general law, has steadily adhered.? To 
what higher public use the city can own and operate the rail- 
ways is a question which it will be called upon to answer. No 
principles of constitutional jurisprudence have undergone fewer 
changes since the formation of our government than those upon 
which rest the power of eminent domain. Certainly no princi- 
ples have been by the judicial department more jealously 
guarded. There can result but one of two things: either the 
settled law of eminent domain must be overturned or the con- 


18 Wall. 73, Davis, J., cited by * 193 Ill, 228; 112 Ll. 589. 
Harlan, J. in 115 U. s. 668. 
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demnation features of the ‘‘ Mueller Act’’ must die. Toask . 
a court to shut its eyes and turn its back upon the law of emi- 
nent domain while it wrests from several great railway compa- 
nies the titles to their properties representing millions of dollars 
and transfers them to the municipality, without even a pretense 
of changing the use, is a proposition hitherto unheard of in legal 
annals. (2) The companies of the North and West divisions 
are controlled by receivers appointed by the Circuit Court of 
the United States. The United States court is, like the com- 
mander of an army during military occupation, the ‘‘ monarch 
in control ’’ and the protector of the companies under the Fed- 
eral laws. If condemnation proceedings under the State laws 
are attempted, it is not to be presumed that the Federal court 
will surrender entirely its control and lay the companies at the 
mercy of the State court; or, if it remains in control, that it will 
consent to act as the mere messenger of the State court. Such 
has not been the history of the courts of the United States. In 
short, if the State court undertakes to condemn the property 
and to divert the title thereto without the consent of the Fed- | 
eral court, thus interfering with the possession and control of 
the properties, a clash may result which would shake the 
country to its very foundation. 

The enthusiasm for municipal ownership, brought about by 


_ bad service pending a settlement of the controversy, rendered 


the Chicago case novel in that it was a case in which the court, 
in addition to grave and important legal questions, had to 
labor with an agency more powerful than any army that ever 
marched — the most powerful force known to the world — Pub- 
lic Opinion. It is not always an easy task for a court to hear 
and determine controversies in which the public is a combatant, 
but a court never seeks or makes a case. When John Mar- 
shall presided at the trial of Burr, he was made the target of 
bitter epithets and denunciations from an adverse public opinion, 
but it made no difference to Marshall in the performance of 
his duties as a judge. Taney’s decision in the ‘‘ Dred Scott’ 
case nearly rent the country in two and was delivered 
when he knew —if anybody knew—that blood would flow 
soon after the sound of his voice had faded away. No case is 
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recorded in which the fierce waves of public opinion beat so 
strongly against the court, but it made no difference to Taney 
‘in the performance of his duties as a judge. Both Marshall and 
Taney had subscribed to oaths to discharge their duties and 
those oaths were compacts with their Maker. Well may 
America rejoice that her judges of to-day follow the examples 
of her mighty dead! And so with all judges who are sworn to 
interpret the law. It is written that it were better for heaven 
and earth to pass away than for one jot or one tittle of the law 
to fail; and when a judge, sitting in a cause brought before him 
for judgment, has formed his convictions, he dare not withhold 
them, even though he stands alone against the world. If he 
fails so to do, he is false to his oath and is no longer worthy to 
be called a judge. ‘‘In doing so he does but his duty,’’ to use 
the language of the late Benjamin Robbins Curtis, ‘and if 
other people do theirs, the administration of justice is secure.”’ 


BLACKBURN ESTERLINE. 
CHIcAGo. 
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NOTES. 


Stories aT THE Banquet oF THE StaTE Bar Association, 
1904. —It is hardly fair to take these stories out of their proper set- 
tings in the speeches of which they are part. Moreover they are read 
in these pages apart from the time and the occasion of their telling, 
when the brilliancy of the banquet-hall and the unwonted cheerfulness 
of the guests gave an added charm-to the wit and wisdom of the 
speeches. For fear that the reader may not know the proper places 
where it should indulge in a smile or a quiet chuckle, the places where 
the banqueters laughed and applauded are duly indicated. 

Charles L. Capen, President and Toastmaster: You remember one of 
our famous lawyers, going to the court house one day loaded with 
jaw books, was asked by a friend why he carried these books to the 
court house ; said he, ‘‘ I supposed you had all that stuff in your head.” 
‘* Of course I have,’’ he said; ‘‘ we lawyers don’t have to buy books 
for ourselves, we don’t need them; we have to buy them for the judges, 
and the judges keep us all poor.’’ (Laughter and applause.) In spite 
of that, however, it is true that but one-half the time are judges able to 
be properly educated by members of the bar. We have the highest 
possible respect, notwithstanding this, for the judges of this State and 
particularly for the judges of the Supreme Court and the court as a 
whole. There is not a lawyer, I undertake to say, in the State, but 
feels toward the Supreme Court the way that a certain soldier felt 
toward his regiment. The regiment was one of the most celebrated in 
the war, and this soldier and another had fought side by side in many 
bloody battles for over two years. The day came when the regiment 
was honorably discharged. These two soldiers who had fought side by 
side stepped from the ranks; they thought they would take leave of 
each other in a formal way. They went to a saloon and calling for 
usquibaugh each one raised his glass; one of them said: ‘‘ Let us toast 
our old regiment which we have been connected with so long.’’ So he 
said, ‘‘ Here’s to the glorious sixty-nint’, ever the last upon the field 
and the first to leave.’”’ ‘‘O, no,’’ said the other, ‘‘ you don’t mean 
that at all; you have the cart completely before the horse. Let me 
give the toast: ‘‘ Here’s to the bloody sixty-ninth of New York equal 
to none.’’’ (Laughter and applause. ) 
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Mr. Justice Scott, of the Supreme Court: There is an ancient story 
of a lawyer who served many years on the bench of the Supreme Court 
in this State and then returned to practice, and after he had been again 
at the bar a little while one of his friends said to him, ‘‘ Judge, how 
do you like the practice after your long service on the bench?’’ And he 
said, ‘‘ Very much; when I was on the bench the cases that came to 
our court had all human interest taken out of them before we saw them ; 
there was nothing left in them but questions of law; they were dry as 
husks. A judge of that court takes his records and sits down in his 
office and it is a case of making briefs all the time. Your friends are 
either afraid of you or think that you are afraid of them and do not 
come about. You are isolated, and if you are a man naturally of a 
reserved and retiring disposition, it is not long till you are leading a 
life of amonk. But now whenI am employed in a case I brief it as 
well as I can, Ilearn the facts, I ascertain what the witnesses will testify 
to, I go into court and try it as hard as I can, and if I win a verdict 
the court congratulates me, my friends come about and shake hands 
with me, my client is delighted and pays my very modest fee without 
objection, and I feel that my ability to accomplish something in the 
world has been demonstrated. But if, on the other hand, I am beaten, 
I have the supreme satisfaction of going around to the tavern and 
eussing thé court.’’ (Laughter and applause.) It has seemed pos- 
sible to me, gentlemen, that the members of this Association have 
substituted their annual meetings for the tavern. ; 

There is a story of a gentleman who practiced law in a county near 
me who on one occasion was employed by a woman who had been 
arrested for shoplifting. In the language of the police court, she had 
been caught with the goods on her. She employed this gentleman. 
The preliminary examination was continued, and the next day in pass- 
ing along the street he met a friend and stopped to talk with him, and 
while he was talking a cab dashed up to the curb, and the door flew 
open and the lady popped out, her appearance indicating that she had 
tarried too long at the cup which inebriates. And walking up to my 
friend, smarting perhaps under the memory of the cross-examination 
that had probably taken place in the consultation room, she said to 
him, ‘* Jones, do you think [ stole those goods?’’ And Jones looked 

-at her over his glasses and said: ‘* Do I think you stole those? Why, 

no madam, certainly not, I couldn’t think that. Iam paid to think 
you didn’t.’’ And so with the lawyer and his case in the Supreme 
Court. If the court decides against him he is paid to think that it is 
wrong. 

There is a story of a Chicago lawyer who found it necessary to 


‘ 
q 
> 
q 
ait 4 


256 39 AMERICAN LAW REVIEW. 


spend the Sabbath in New York City, and concluded to go to church, 
which is another indication of the proneness of man to do things away 
from home that he would never think of doing at home. (Laughter.) 
He desired to be entertained, and went to hear Talmage, and after 
the preliminary proceedings, a tall, black-coated, clerical gentleman, 
who was not Talmage, stood up in the pulpit and announced as his 
text, ‘‘Simon Peter’s wife’s mother lay very sick of a fever,’’ and de- 
livered a sermon which to our Chicago brother seemed somewhat 
prosaic. Our friend was a persistent man, however, and that even- 
ing,— this was many years ago, — he crossed to Brooklyn and went to 
Plymouth church, trusting he might hear the great pulpit orator, Henry 
Ward Beecher; and again the clerical gentleman stood up and an- 
nounced, ‘* Simon Peter’s wife’s mother lay very sick of a fever ’’ and 
delivered the identical sermon that our friend had heard in the morn- 
ing. The next morning our friend crossed back on the ferry and he 
found himself against the rail of the vessel with the clerical gentleman, 
and they stood there as the boat ploughed through the water looking 
at the splendid sky line of the great city, not as magnificent then as 
now. As the boat passed on, the bells on either side began to toll and 
they listened a moment and the clergyman said, ‘‘Some person of 
importance must be dead, so many bells are tolling ;’’ and our brother 
said, ‘‘ I guess it is Simon Peter’s wife’s mother; I heard twice yes- 
terday that the old lady was quite sick of a fever.’’ (Laughter and 
applause. ) 

One man excels another in mental strength and his position in life 
becomes more desirable than that of his duller brother. They say, you 
know, that if you put J. Pierpont Morgan and another man on an un- 
inhabited island in a summer sea without a penny, with no property 
except the clothes on their backs, and go away and leave them six 
weeks, when you come back J: Pierpont will own the island and all 
the clothes, and the other fellow, garbed exclusively in blisters and 
sunburn, will be engaged in fanning Mr. Morgan with a palm leaf. 
(Laughter.) The same difference in the mental make-up of men exists 
everywhere and they cannot be kept on the same level. But the law 
can do this: it can make their opportunities equal, — it can keep their. 
opportunities equal. 

President Capen, Toastmaster: ‘‘ A Country Lawyer in Politics ”’ 
might be given perhaps better, ‘‘ A Country Lawyer out of Politics’’ 
when we look around and see how many of our lawyers who have been 
in politics are now enjoying the luxuries of private life; and when at 
Springfield we see so many country lawyers trying in vain for a solid 
week to break into politics. 
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Benson Wood, Ex-President of the Association: If I should speak of 
the country lawyer in politics, briefly as one must on an occasion of this 
kind, and concisely and truthfully as a country or a city lawyer ought 
on all occasions to speak, I should perhaps adopt the language of the 
street rather than that of the banquet room, and say that ‘‘ he isn’t in 
it.’ More than this would be mere surplusage. (Laughter.) Sur- 
plusage is very abhorrent to the country lawyer. It is also subject to 
demurrer, and demurrer always means ‘‘ stop.”’ 

I think that he occasionally broke into the legislature. He was 
sometimes surprised to find that he was not quite as much of a man at 
Springfield as he was down in his county seat, and he wondered that 
less deserving men were as much looked up to as they were. And so 
he began to long to get out of politics, to get back to the country 
court, where there was some remedy for wrong much more efficacious 
that that resorted to in police courts or political conventions. He 
thought about the writ of error, which he had an old fashioned idea 
was a writ of right; and then there was an appeal, and when the trial 
court went wrong, as it sometimes does, he could go farther, and have 
the wrong righted. As you have been told here to-night there was 
still another remedy the most satisfying of all. When the court was 
against him, even the court of last resort, he could indulge in criticism 
in the back room of his office, or at the village tavern, using such 
swear words as seemed appropriate to make that criticism more 
effective. 

President Capen, Toastmaster: You remember the judge in this State 
only a short time ago, who had caused a lawyer to be arrested and 
brought before the bench on a charge of contempt of court. Said he: 
‘‘ For your outrageous blasphemy against the name of Almighty God 
I fine you ten dollars, and for your contempt of this court I fine you 
fifty dollars, and you will either pay or go to jail.’”’ (Laughter.) 

About four years ago, in a Southern State, two gentlemen were rid- 
ing on a railroad train; one of them said: ‘‘ Bryan is sure to be 
elected.’’ The other one said: ‘‘ McKinley will sweep the country by 
the largest majority any president ever received.’’ Immediately in 
front of the two sat a Second Adventist, who turned around to these 
gentlemen and said: ‘‘ You are entirely mistaken; before the first of 
next November the Lord will come in his chariot, will claim his own, 
will sweep this country and govern the world.’’ The Bryan man spoke 
up to him and said: ‘‘I will bet you, my friend, ten dollars he can’t 
carry the State of Louisiana.’’ (Laughter. ) 

Edwin T. Merrick, Esq., of Louisiana: I am in the position of a 
man under similar circumstances of whom I have read who said he 
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was like the farmer who was breaking two steers. He went to let them 
through a gate and in order to hold them he tied the rope around one 
of his legs. They got frightened and ran with him and dragged him 
as long as the rope lasted. His friends gathered around the remains 
and waited for him to come to. When he did come to, as friends 
always do they consoled him thus: ‘* Why did you do this thing?’ 
He said *‘ Well, I hadn’t gone more than two rods before I discovered 
my mistake.’’ (Laughter.) I am in something of that condition to- 
night; but there is this thing that saves me, it is a feeling that I am as 
much at home here as I would be with my wife or my sister or my 
mother or my brothers, and that the verdict of acquittal to me, or at 
least a recommendation to the mercy of the court, is as safe-in your 
kind hands as it was in a story which, perhaps, you have not heard, 
but which was suggested to me this afternoon by the account that we 
beard in the meeting to-day of the jury that brought in a verdict of 
guilty without evidence. A case had been tried in a Louisiana court 
room when the old criminal court was held in a place called St. Patrick’s 
Hall, where they used to give their balls. The court was downstairs 
and upstairs were spacious rooms used for jury rooms. The case was 
a trifling criminal case; the evidence was clear and convincing of the 
man’s innocence, there was absolutely no proof to show him guilly. 
The judge could not charge the jury in regard to these facts, but he 
hinted at them as strongly as he could, as I believe judges have a way 
of doing, and said: ‘* Gentlemen, I do not think it is necessary for you 
to leave your seats to come to a verdict in this matter.’’ But there 
was one juror that shook his head; he was not satisfied, so the jury 
had to retire and they went upstairs to this jury room. They had not 
been there more than five minutes before those below heard a tremen- 
dous racket, something like a lodge initiating a new member. They 
came down immediately afterwards all smiling and someone said, 
‘* Did you have any trouble with that juror ?’’ They said, ‘‘O, no; 
we only had him about half way out of the window before he came to 
our way of thinking.’’ (Laughter. ) 

If the old belief that all hospitality belongs to the South was ever 
true, then there has been a tremendous change, and this suggests to me 
a story that possibly some of you have heard, of a young man who 
went to an artist to get his father’s portrait painted. He went to the 
studio and said: ‘‘ I wish to haye a portrait of my father.’’ ‘‘ Well,” 
said the artist, ‘*‘ bring.me a photograph of your father and I will paint 
his portrait.’”” He answered: ‘“‘If I had a good photograph of my 
father what would I want with his portrait?’’ The artist said: ‘‘ How 
do you expect me to paint your father’s portrait without at least a 
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photograph?’’ Meanwhile the young man was looking around the 
studio; he-saw a picture on the wall and said: ‘‘ Who is that?’’ The 
artist said: ‘‘ That is a picture of Moses.’’ ‘‘ Well,’’ said the young 
man, ‘* Moses has been dead over four thousand years, and if you can 
paint his picture why can’t you paint my father’s?’’ The artist caught 
on, and told him to come bask in two weeks and he should have his 
father’s portrait. He came back two weeks later and the artist said: 
‘*Look over on that easel behind that curtain and you will see your 
father’s portrait.’”’ He went over, looked at the portrait, and said: 
‘God Almighty, how he has changed!’’ (Laughter and applause.) 

President Capen, Toastmaster: A lady visiting at Plymouth Rock 
asked the guide to show her the place where Columbus. landed. 
‘‘ Why,’’ said the guide, ‘‘ Columbus didn’t land here, he landed in 
Chicago.’’ (Laughter and applause.) And so we expect all our really 
good things to come from Chicago, and among others we expect to be 
taught the way of the Pursuit of Happiness, which, after all, is the 
greatest, noblest and highest aim of existence. We are very fortunate, 
indeed, in Chicago, to have a select, indeed not very numerous, but 
brilliant, body of young lawyers, who not only pursue their vocation 
with success as lawyers, but who indulge in the delights and charms of 
literature, and enlighten and enliven our ways, get the dust out of our 
brains so that we are the better able the next morning to take up again 
the prosy, dull and serious business of our profession. 

Mr. Follansbee: The kind introduction of the toastmaster is in such 
sharp contrast to what he just said to me that I am embarrassed. 
“What he just said was: ‘* We don’t expect much from you, and don’t 
take long.’’ (Laughter.) He reminded me of the story of the man 
who was very ill, and sent for his pastor, and when the good man came 
he said: ‘* I am very sick; I have sinned much, I haven’t long to live, 
and I want you to pray with me; be brief but fervent.’’ (Laughter 
and applause.) We corporation lawyers in Chicago cannot be fervent. 

You remember the little boy who was asked what elocution was, and 
answered that it was a thing that they put people to death with in some 
States. (Laughter.) When yonr kind secretary asked me to come to 
this banquet and make a speech, I felt as the man did about the Shake- 
speare-Bacon controversy; he said he did not know whether Lord 
Bacon wrote the plays that bear great William’s name, but if he did 
not he missed the chance of a life. A few days later that same secre- 
tary asked me to send my theme. That came to me as a shock, the 
kind of shock that a banker gives you when he talks about collateral 
when all you have asked for is credit. I had hoped to share your 
pleasure, and not know myself of what I was talking, When this diffi- 
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cult question was presented I did what the careful lawyer always does. 
I took down Hubbell’s directory and looked over its many pages for 
inspiration. It did not come. I then, being a constitutional lawyer, 
turned to the bill of rights in our constitution of 1870 and was struck 
by the novel phase, ‘‘ life, liberty and the pursuit of happiness.’”’ I 
knew that judges and lawyers more erudite could speak of life and lib- 
erty; for me, thought I, the pursuit. But practicing law in Chicago, 
of course I knew nothing of this. I thought that by study I could get 
together some citations and make a brief and put it in the form of a 
discussion and get a name as an original thinker. But the more studying 
I did on the subject the worse off I found myself. My ignorance was 
only added to. I tried to look it up historically and found that Thomas 
Jefferson had copied the phrase from some French doctrin- 
aire and it had filtered through the constitutions of some twenty- 
five of our sovereign States. No judge has ever used the phrase so far 
as I can find, even in a dissenting opinion. (Laughter. ) 

President Capen, Toastmaster. The executive committee, by a touch 
of ingenuity that amounts to genius, have designed the next toast so 
that it includes both the toastmaster, the toast, the subject and the 
response, and all will be attended to by one who we all know is abun- 
dantly able to do it full justice and to whom an Illinois audience never 
tires of listening. 

Hon. Adlai E. Stevenson: I never officiated myself’ but once as 
toastmaster, and then I asked my distinguished frieud from Ireland 
who sits in front of me (laughter), — I asked him something about the 
duties of toastmaster. He said: ‘I can illustrate the duties of toast- 
master by telling what one of my countrymen said to another. Says 
he, ‘ Pat, all we want from you is silence, and mighty little of that.’ ’’ 
(Laughter.) Iam not making that by way of suggestion to our dis- 
tinguished toastmaster. (Laughter and applause.) But I do remember 
to have read of one of the best witticisms perhaps ever perpetrated, by 
Sidney Smith, when he said, ‘‘ Since Macaulay returned from India his 
conversation has wonderfully improved; it is now illuminated with an 
occasional flash of silence.’’ (Laughter. ) 

I heard a judge hetem “whom a young lawyer ‘had made his first 
appearance at the bar; @s/his only case and he was bound up in it; 
the judge decided it agent him. The young lawyer sprang up, 
expressed great surprise; and said, ‘‘I am surprised, your honor, at 
this decision.’’ And he expressed his surprise so emphatically that it 
culminated in the judge fining him five dollars for contempt of court. 
He immediately went into bankruptcy. He fell back into his seat, dis- 
graced, as he supposed, forever. But an old lawyer sitting near the 
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northwest corner of the rear table rose and said, ‘‘ If your Honor please, 
I would like you to remit this fine. Our young brother has just come 
to the bar; this is his first case; he has expressed great surprise at 
the decision of your Honor, great surprise. Your Honor, when he has 
practiced at this bar as long as some of us have he will not be as 
surprised as he is now.’’ (Laughter and applause. ) 

I heard what I considered a good lawycr story upon the subject of a 
lawyer asking one question too many. Did any of you gentlemen ever 
have any experience in that line? (Laughter.) This is not a Methodist 
love feast nor experience meeting; I will not require you to answer. 
But you will probably each recall whether in your experience you have 
ever asked just one question too many. (Laughter.) This was told me 
by a Governor of Kentucky. He said he was sitting in a little county 
down in Kentucky, in a court house where one man was being tried 
for biting off the ear of the prosecuting witness. The trial had gone 
on for some time ; they had not made out a very serious case. Finally 
the lawyer for the defense, when it came his time, called an old 
Squire who was an oracle in the neighborhood where he lived, a deacon 
in the church and probably chairman of the committee of his district, — 
I don’t know exactly how that was. The old Squire was asked if he 
was acquainted with the defendant. William Jenkins. He said he ‘*‘ were 
acquainted with him.’’ He was asked how long he had known him. 
He said, man and boy he had ‘‘ knowed him about thirty year ; knowed 
his father and mother before him.’’ Was asked as to his good moral 
character, as to his being peaceable and law abiding. It turned out 
he was a model in that respect. ‘‘ Wasn’t any such boy in that whole 
part of the country.’’ He was asked then the question whether he 
witnessed this fight in which it was charged that the defendant had 
bitten off the ear of the prosecuting witness. He said hedid. Asked 
if he paid close attention to it. Said he did. Said it was the first 
time he had ever seed Billy in a fight, he ‘* had kind of a family pride 
_ to see how he would handle hisself.’’ (Laughter.) He was then asked 
the question whether he saw the defendant bite off the ear of the prose- 
cuting witness. ‘‘ No, sir; nothing of the kind; nothing of the kind.’’ 
Then very naturally the question whether his opportunities were such 
that he could have seen it. ‘‘ Yes, but saw nothing of the kind.”’ 
Well, the lawyer told him that would do. The Commonwealth’s attor- 
ney declined to cross-examine. The witness was just about to leave 
the stand when in an unguarded moment — the same old, story — it 
occurred to the defendant’s counsel to ask him ‘‘ just one more ques- 
tion.’’’ He said: ‘‘ By the way, Squire — just where you are, you need 
not resume the stand — just you stand there. Now I want to ask you 
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this question, whether there was anything occurred before that fight 
commenced, or while tke fight was going on or after the fight was 
over,— did anything occur that would lead you to believe that this de- 
fendant had bitten off the ear of this prosecuting witness?’’ ‘‘ No, sir; 
nothing of the kind. Now, since you mention it, I do remember that 
just as Billy rizzen up the last time I saw him spittin’ out a piece of 
ear, but whose ear it was I don’t know.’’ (Laughter and applause.) 


InTELLECTUAL Honesty. — The mind, whatever its endowments, that 
toils in mischief, that is not honest with itself, is apt to reflect a dis- 
torted image on court and jury. ‘The practice of making counterfeit 
presentment naturally enough renders the mind oblique and sinister. 
By progessive steps it loses the sense of discrimination between right 
and wrong. Whereas, the mental habit of presenting the law and the 
facts as they are, brings the mind and heart into codperation, exciting 
the sympathy born of candor, and exerting the power that ever lives 
in truth. 

Jugglery with the decisions, and perversion of the facts may, now 
and then, win the particular case, but the sins of such a practitioner 
will surely find him out. There is no influence which the advocate 
can so assuredly wield over the mind of the court as the habit of deal- 
ing candidly with the facts as they are and the law asitis. For 
nothing so excites the impatience and arouses the antagonism in the 
mind of the court as the detection of a disposition of counsel to twist 
and warp reasonably established facts, and either misread or conceal the 
law of the case. The court at once thinks of the terms, suppressio veri, 
suggestio falsi. ‘They are often one in law, and always one in morals. 

I know of an instance in one of the courts. The case was important, 
the trial vexatious and long, and at the end the verdict had to be set 
aside, and a trial de novo awarded, simply because of an error com- 
mitted in the matter of allowing peremptory challenges to jurors. 
The question of practice was res integra, which the Supreme Court in a 
recent opinion had settled. This fact was unknown to the trial judge, 
but was known tooneof the counsel. Instead of dealing candidly with 
the court, by informing it of the decision, counsel, half sub silentio 
raised the question, and, when he lost before the jury, cited the decision 
on motion for new trial. Some may regard this as smart, but its ethics 
is bad. The laurel wreath of victory thus won, will prove to be thick 
with thorns. For ‘‘ there is a Nemesis which never yet of human 
wrongs left unbalanced the scale.’’ . 

How positively refreshing it is to bench and bar to look into the frank, 
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manly face of a lawyer, as he stands in his place in the temple of justice 
and deals frankly and candidly with the facts and the law, even though 
against him; and, by the force of his logic, combat them on high open 
ground. If he lose, he will excite the sympathy and command the 
profound respect of all, and he will retire as a hero. 

I would not be understood as even suggesting that the advocate 
should be expected to select his clients, or be placed under the restric- 
tion of never urging the cause of a client against what he may conceive 
to be the better law of the case. For the law of the case is what the 
ultimate court may decide it to be. This may well be illustrated by a 
story told of that scholarly and profound jurist, who not long since 
addressed this association on Jefferson v. Marshall, Judge Rose, of 
Little Rock, Arkansas. While arguing a case before an appellate 
court of high jurisdiction, at a certain point one of the judges sharply 
said: ‘‘ Judge Rose, do you think that is the law?’’ To which Rose 
quickly replied, ‘‘To be candid with the court, I do not; but who 
knows what this court will decide the law to be? I have won and lost 
causes contrary to what I believed was the better law.’’ 

I never recall the striking phrase, the man ‘‘ of high erected thought 
seated in the heart of courtesy,’’ without the conception that it is a 
word picture of the truly accomplished lawyer. For he treads the 
mountain ranges of thought and sentiment, a prince among scholars 
and gentlemen, to whom courtesy is as native as azure to the sky and 
modesty to a woman. — From address by Judge John F. Philips of 
Kansas City, Missouri, before Colorado Bar Association. 


Persurr.— In passing sentence upon an aged chemist who had 
' pleaded ‘‘ guilty ’’ in the Central Criminal Court of London to a charge 
of perjury committed in a trial in the Chancery Division in reference 
to some questions of a patent, Mr. Justice Grantham declared that he 
knew too well the enormous amount of perjury committed in our 
courts ; it was of daily occurrence, he was sorry to say, but the cir- 
cumstances sometimes were more serious than at others. Sometimes 
it was almost carelessness on the part of those who committed it. Mr. 
Justice Bigham was of opinion that the defendant’s case was not so 
serious as some that were brought up. In these circumstances, the 
sentence should be a short one; and accordingly he sentenced the 
defendant to two months’ imprisonment with hard labor. — The Law 
_ Journal, November 26, 1904. 
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Oratory at THE EnGiisH Bar. — Oratory atthe bar (says London 
Opinion) has within the last few years, owing no doubt to the decay of 
the jury system, the overcrowded state of business at the law courts, 
and the dislike of judges to flowers of speech, become almost a lost art. 
There is room for a Hawkins, a Coleridge, or a Huddleston, but the 
soil is not suited to his growth. Sir Edward Clarke is now the only 
orator at the bar in the proper sense of the word. 


ENCOUNTERS BETWEEN JUDGES AND COUNSEL HAVE, it must be con- 
fessed, become unpleasantly numerous in recent years. Without 
attempting to ascertain the exact origin of the angry scene that took 
place the other day between Mr. Justice Ridley and Mr. Danckwerts, 
K. C., we may observe that a learned judge who describes a leading 
counsel as ‘‘ ridiculous,’’ shows but little regard for the dignity of his 
office, and that an advocate who enters into a wordy warfare with the 
judge who submits him to such treatment, does not adopt the best mode 
of resenting it. The better way was shown by Mr. Benjamin, who 
when a law lord exclaimed ‘‘ monstrous’? at an argument he was 
addressing to the House of Lords, quietly tied up his papers, bowed 
to the noble lords, and left the House. The silent protest at once 
produced a letter of apology. Counsel have, of course, at all times to 
consider the interests of their clients, and the recommencement of a 
trial, made necessary by the withdrawal of an affronted advocate, may 
involve considerable expense. The interests of the bar, however, have 
also to be considered. If collisions between judges and counsel are to 
occur — and it is significant that it is usually the same judges who figure 
in them — the dignity of the administration of justice — in other words, 
the interests of the public — would certainly be better served if Mr. 


Benjamin’s example were more generally followed. — The Law Journal, 
December, 1904. 


Rerorm In Procepure.— Illinois has an excellent statute requiring all 
judges of courtsof record to make annually a report to the Supreme Court 
calling attention to such defects in the law as their experience in the trial 
of cases reveals. In his report for this year Judge Gibbons, of the 
Circuit Court, Cook County, says that speedy and radical reform in crim- 
inal and civil procedure is necessary for the prompt dispensation of 
justice. Some of the suggestions made are of general application, and 
are entitled to respectful consideration. The trial of the three self-con- 
fessed car-barn bandits and murderers, which required four weeks to 


NOTES. 265 


empanel a jury and fifty-six court days, at a cost of $1,000 a day, to 
reach a verdict, was the text for the report. 

Much of the time in this trial was consumed in the discussion of 
technical legal points addressed to the jury, in pursuance of the section 
of the criminal code of Illinois, which provides that jurors in all crim- 
inal cases shall be judges of the law and the fact. This is the law, 
inherited from the English common law, in nearly all of the States. 
Judge Gibbons recommends that the criminal law be changed to agree 
with the civil law with respect to the judgment of evidence, and remarks 
that criminal trials are unnecessarily and unprofitably lengthened by 
the discussion of law points before a jury ; that the functions of the trial 
judge have become so minimized and the privileges of attorneys so 
enlarged by the practice that judges are powerless to prevent attorneys 
from confusing jurors by reading to them detached extracts from text- 
books and decisions. 

It is Judge Gibbons’ experience in his Chicago court, and the expe- 
rience is probably universal, that more than half the time is occupied in 
the trial of misdemeanors, and that there is too much formality in dis- 
posing of petty cases. He would not abolish the grand jury, but would 
restrict its inquiries into cases in which the punishment is a sentence 
to the penitentiary. He says, not without justice, that it is not right 
that witnessses in trifling cases should be haled from their business day 
after day, first to appear before the committing magistrate, next before 
the grand jury, and, lastly, before the trial jury, ‘‘ where delay after 
delay may exhaust their patience and seriously interfere with their 
business.’” To secure speedier results he suggests that many cases 
now heard by justices who hold prisoners to await the action of the 
grand jury might be taken before the judges of the criminal courts 
without delay. He recommends a plan by which the desired reform 
could be incorporated in the Chicago judicial system. He is confident 
that by its adoption only one hearing would be necessary, the hearing 
. before atrial jury. 

With respect to the civil side of the courts, the jurist observes that 
litigation is too expensive, its delays vexatious, and popular discontent 
is the result. Some relief, he thinks, would be afforded if the higher 
courts would decline to reverse judgments on technical legal errors 
which do not affect substantial justice or the merits of the issue. 
‘* Instead of departing from established precedents, which have become 
fixed and stable, we ought to be able to suggest to the legislature a 
method by which to correct the more patent and perplexing technical 
forms which have survived their usefulness.’ — The Law Student’s 
Helper. 


266 39 AMERICAN LAW REVIEW. 


Jupce THompson ON AMERICAN JuRY Triats. — Under this title 
The National Corporation Reporter of November 24, 1904, has an 
article from which we take the following paragraphs : — 

The closing lines of Judge Seymour D. Thompson’s article in the 
September-October number (1904) of the American Law Review on 
‘* Swedish Law Reform ’’ read as follows: ‘‘ Whenever a single man 
starts out to reform a system, incrusted with ancient barnacles, and 
covered with hoary abuses, he takes upon himself a task for which he 
never gets thanks in his lifetime, and for which he never gets justice, 
except at the hands of remote generations. It was so with Jeremy 
Bentham. We fear that it will be so with Herr Fahlcranz.’’ Who, it 
may be asked, is Herr Fahlcranz? 

American lawyers, perhaps, remember that Judge Thompson intro- 
duced Herr Fahlcranz to the professional public many years ago, when 
he wrote the preface to his work on ‘“‘ The Law of Trials in Actions 
Civil and Criminal.’’! The dedication was to ‘‘ Herr Gustaf Edw. 
Fahleranz v. Hiradshdfding, advocate, etc., of Stockholm, Sweden.”’ 

Judge Thompson dedicated the work to Herr Fahlcranz in recog- 
nition of the efforts which he had made to reform and improve the sys- 
tem of trials in Sweden, and especially to ‘‘ inculcate the obligation of 
speaking the truth in forensic controversies.’’ Emphasis was laid on 
Fahleranz’ struggle in behalf of the principle that formalism and tech- 
nicality are to be expelled from the courts of justice, and that the 
truth should be established there. Thompson then said that: ‘‘ If you 
shall not succeed in impressing your views upon your countrymen in 
your lifetime, your fate will be no worse than that of Bentham, who, 
having spent his lifetime in a like struggle, died without seeing the 
fruition of his hopes, but whose writings have, since his death, con- 
fessedly shed an influence upon the jurisprudence of his country sur- 
passing that of any other man.’”’ ‘‘If you are thus equal with him in 
faith ’’ so you may he “ equal with him in renown.”’ 

Alluding to the jury system in Sweden (naemd composed of twelve 
men), and comparing this Swedish institution with the American system 
of juries, he asserted that the jurisprudence of the American States has 
unwisely invested twelve ignorant men, hastily gathered together, with 
the power of setting aside the law of the land and declaring acts of the 
legislature null and void. (His last statement was likely incorrect.) 
Judge Thompson proceeded to say that such a state of things exists in 
some of the most progressive States of the American Union, and that it 
is surprising that a people who have the reputation of possessing the 


1 Two volumes, published by T. H. Flood & Co. in 1889. 
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practical sense of the American people could have descended to such 
folly. The following passage occurs: — 

‘* You must understand that the jury which is clothed with this ex- 
traordinary power is not composed of men of the highest probity, 
chosen by the electors for a term of years (as is the case with your 
Swedish juries), but that it is composed of men who are selected for 
the purpose of a single trial — frequently of talesmen gathered together 
from the court idlers who happened to be standing around, and that 
those who happened to have intelligence enough to have read the news- 
papers and to have formed or expressed an opinion about the case 
which is to be tried are for that reason ineligible, and are rejected upon 
challenge; so that the jury which really tries the case is often com- 
posed of the most ignorant men that can be found in the community. 
When you consider that this body of twelve dolts, selected because 
they are ignorant of the facts in the case about to be tried (no matter 
how notorious those facts may have been), are intrusted with the 
power of judging of the law against the opinion of the presiding judge, 
and even in opposition to the Supreme Court, you will at least conclude 
that there is one feature of our American system which you cannot 
recommend to your country.’’ 

Proceeding farther on this subject, Judge Thompson announces that 
‘* the twelve common men thus selected haphazard from a community 
to sit as jurors in the particular trial, who have perhaps never sat in a 
trial before, who find themselves discharging an office new and strange 
to them, surrounded by strange scenes, like children attending for the 
first time at school, are by that law conclusively presumed to be able to 
discriminate properly upon all questions of fact, to detect the true from 
the false in the testimony delivered by a witness, to weigh the evidence 
impartially — and all this without any aid or assistance from the bench 
beyond instructing them in certain general rules which they are told 
they may or must apply in determining the weight to be attached to 
the various elements of the evidence.’’ 

He concluded his dedication as follows: — 

‘* In the discussions of the following pages, wherever I have encoun- 
tered these conceptions, I have written of them with that freedom 
which the sudject seemed to deserve. If I have not always written 
wisely concerning them, I have at least written faithfully. If what I 
have thus written shall deserve of my countrymen some small share of 
approbation which similar efforts on your part have deserved at the 
hands of your king and country, I shall be more than satisfied.’’ 


XUM 
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Tue Worp ‘‘ GentLeman’’ means a different thing to different peo- 
ple. Some think that the title ought only to be earned by good breed- 
ing and culture. They would agree with Emerson’s saying that ‘ we 
sometimes meet an original gentleman, who, if manners had not existed, 
would have invented them.’’ The law, however, gives no countenance 
to this view. Other people use the word simply to denote a man of . 
** good family.’’ They might quote Coke, who defined a gentleman as 
‘*one who bears coat armor, the grant of which adds gentility to a 
man’s family ;’’ but Coke’s dictum has no great weight, for, as Sir 

‘William Blackstone points out severely, he did not know the difference | 
between a gentleman and an esquire. Lastly, there is the most vulgar 
view of all — viz., that to do no work is to be a gentleman (just as to 
keep a gig was, on an occasion made famous by Carlyle, set up as the 
test of respectability). ‘The law has frankly accepted the vulgar view, 
though it is possible to earn one’s living and yet be in lawa gentleman. 
Blackstone, our leading authority on the point, simply quotes the fol- 
lowing passage from Sir Thomas Smith’s ‘‘ Commonwealth of Englan:i’’: 
‘‘ As for gentlemen they may be made good and cheap in this king- 
dom ; for whosoever studieth the laws of the realm, who studieth in the 
universities, who professeth the liberal sciences, and, to be short, who 
can live idly and without manual labor, and will bear the port, charge 
and countenance of a gentleman, he shall be called master, and shall 
be taken for a gentleman.’’ It is, therefore, no matter for surprise 
that, when the question was raised a few days ago, whether a witness’ 
allowance should be under the head of ‘‘ gentlemen and professional 
men,’’ or on the lower scale applicable to tradesmen, Judge Tindal 
Atkinson held that a schoolmaster came under the lower scale. But, 
as the learned judge wisely remarked, it is no insult not to be a gen- 
tleman in law. — The Law Journal, December 17th, 1904. 


ENFORCEMENT OF THE Law. — Mississippi is fortunate in one judge, 
at least, determined to banish lawlessness and establish order. Judge 
Cochran, of the Tenth Mississippi District, impressed with the spread 
of vice and crime in his jurisdiction, resolves that the powers of high 
place shall be used to fight the evil. Law is in America a more pow- 
erful factor than lawlessness. The American citizen is, by heredity 
and personal preference, a lover of order. Upgrowths of disorder are 
accidental and transitory. Their transient domination is due to some 
peculiar local condition, political situation, personal influence or official 
neglect. Every State suffers more or less at times from such manifes- 
tations. The South, with an enormous black, ignorant population, just 
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a generation removed from slavery, with a too large white illiterate ele- 
ment and a bureaucratic class, resolved at any hazard to keep the State 
revenues and officers under control, is more than other sections subject 
to lawless outbursts. The need of a stern, impartial, non-partisan 
judiciary is, on that account, all the more felt in the South. Good 
laws may fill every page of the statute books, but there must be just 
and fearless judges to interpret and enforce those laws. 
- Judge Cochran has evidently to deal with bad conditions, but is set- 
ting about the work of reformation in the right way. He tells the 
people who elected him that they are going to get what he was put on 
the bench for — justice. He says: — 


The administration of justice in this district has been a farce. 
I am going to change the plans. 
I am going to strip the covering off crime if I have to drag every man in the 
coun.” to court. 

I have been astounded at the indulgence with which people look upon crime. 

No sooner is a man about to be sentenced after a conviction, no matter how 
guilty he may be, than there appears a swarm of people to plead with the court 
to let him off. 

This is a fatal course. 

If the people do not try to aid in the enforcement of the law, if they do not 
wish it enforced, then the devil will reign and there wili be blind tigers, pistols, 
riot and poverty in their community, and God will abandon it. 


Judge Cochran severely but justly arraigns the abuses, debauchery, 
bloodshed and perjury, attributable to the illegal sale of intoxicants. 
These abuses he promises, the people backing him up, to remove. So 
much for the white race. Judge Cochran, turning to the negroes in his 
court room, said: ‘‘ It is more in your interest than in that of the white 
people that lawless negroes should be punished. With blind tigers, 
pistols and dice your race is drifting back into savagery.’’ 

The enforcement of law and the spread of education, to embrace all 
the people, irrespective of color, is what not only Mississippi but every 
Southern State requires. The man who opposes either or both meas- 
ures is a public enemy. — The Louisville Herald. 


Tue American Law ScHoot. — Several years ago it was my good for- 
tune to take an extensive tour in the United States, says W. Jethro 
Brown, Esq., in the Law Quarterly Reyiew for January, 1905. Ina 
new world of marvels I was entranced most of all by the Wonderland 
which lies on the western slopes of Sierra Nevadas of California. As 
long as I live, I shall have with me the memory of the glories of the 
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Yosemite. Yet, enchanting as that Wonderland seemed, it scarcely 
left a deeper impression upon my mind than has since been left by 
another Wonderland, less known of the tourist and less romantic in 
suggestion — the American Law School. Happy shall I be if the 
reader held this a strange confession: for he then may not be uninter- 
ested in the facts and impressions which I shall venture to relate here, 
speaking always as the humblest of scribes and not as one having 
authority. 

It would be superfluous to-day to dwell long upon the extraordinary 
perfection of the equipment of American academic institutions, though 
I am strongly tempted to recall something of the bewildering impression 
left upon my mind by a long succession of law schools — their fine build- 
ings, their large, lofty, and perfectly arranged lecture rooms, their 
libraries for the student and their libraries for the staff, their hall 
adorned by fine engravings of great English and American judges, their 
admirably furnished courts for the conduct of trials, their elaborately 
printed records of Law Moots, their manifold encouragements designed 
to induce co-operative study amoug the students, etc. I must refer to 
these things, however, for the reason that the sight and touch of them 
deepen beyond expectation the impression of what is lost for want of 
* 

I had the good fortune while at Boston to attend a lecture delivered 
in the Harvard law school to a class of 250 students. The professor 
scarcely did more than ask questions. To each question, one student 
answered while 249 listened. Never once during the whole of the hour 
did attention flag. The interest of the students was such that 
they never seemed to fail in extracting some sort of intellectual nutri- 
ment. Whether the answer was good or bad appeared to make little 
difference, for in either case it had to be weighed in the balance by each 
student, tried and approved or condemned as his own judgment might 
decide. In the third place, the very general adoption of the case sys- 
tem in one or the other of its forms undoubtedly tends to create in the 
student’s mind an impression of being a co-investigator with the 
lecturer. I heard a good story, which was new to me, of a dialogue 
which ran as follows: ‘* Who are those students with books under their 
arms?’’ ‘‘ They’re taking up the law.’’ ‘‘And what’s the old man in 
a gown, back of the bench, doing?’’ ‘‘ Oh, he’s laying itdown.”’ In 
point of fact, no more infelicitious description of the American law 
lecturer could be imagined. ‘‘Our students,’’ remarked one professor 
to me, ‘* make a short treatise at the close of their studies in the case 
law of a given subject for the purpose of co-ordinating the various 
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principles and rules they have acquired. These treatises are often a 
very real improvement on the text-book in the subject.” * * * 

The present position of the case system in American law schools 
scarcely admits of precise definition. I had been under the impres- 
sion that the American schools could be divided into two 
classes — those in which cases were studied for the purpose of illustrat- 
ing general principles and those in which cases are studied for the pur- 
pose of discovering general principles. In practice it is very difficult to 
apply this classification. In the same school, different teachers adopt 
different methods. The professors of some schools, while nominally 
repudiating ‘‘the case system as adopted at MHarvard,’’ appeared 
to me to be speaking under a misapprehension as to the amount of 
exposition treatment with which in point of fact the Harvard professor 
supplements the handling of cases. Some schools, again, begin in the 
student’s first year with the study of text-books supplemented by class 
discussion of illustrative cases, and work slowly towards the adoption 
of the case system pure and simple. In some schools the two systems 
are adopted from the first. I attended on one occasion a lecture at an 
evening law school. The whole of the lecture was devoted to the dis- 
cussion of a case in Patent Law. I knew not which to admire more, 
the skill with which the lecturer guided the discussion, or the enthu- 
siasm with which the students took part in it. At the close, one of the 
students asked me if I was going to join the school. I answered that I 
only wished it were possible, and added that I had been much struck by 
the example I had just seen of the use of the case system. The 
response was: ‘‘ Oh, we don’t adopt the case system in that subject. 
That is a text-book subject.’’ While at Harvard I experienced a sur- 
prise of another kind in observing the extent to which class discussion 
tended to dwell on a number of cases rather than upon a single case. 
I had imagined that, generally speaking, one case would have occupied 
the lecture hour, and would have been discussed in detail in all its 
stages. I found, on the contrary, that it was very common to pass 
rapidly from the statement of principles in accordance with which those 
facts had been decided. This is not merely a matter of class work, for 
the reports of cases in the official collections are very generally abbre- 
viated to an extent which makes it possible for the student to study a 
very large number of cases. * * * 

In considering whether the comparative neglect of theoretical sub- 
jects in American law schools may be imputed to them as a fault, 
several things need be borne in mind. In the first place, the schools 
are very generally post-graduate in fact if notin name. Where this is 
the case, six or seven years at least must be spent in university study. 
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Although there exists in some places a disposition to hold this exces- 
sive, and to contend, as Judge Baldwin has expressed it, that in the 
interest of the strength and purity of American institutions there should 
be some chance for a man of twenty-five to have a wife and home even 
though he be a member of a learned profession, yet I could not help 
feeling that the chances of any general shortening of the period of ap- 
prenticeship were slight indeed. In the point of fact the tendencies in 
the direction of including more theoretical subjects on the one hand 
and more ‘‘ practice’ on the other, suggest rather an actual increase 
in the line of study. * * * ‘ 

In spite of such explanations, however, I cannot help feeling that 
the theoretic subjects deserve more attention than they receive in 
America, and that the American Law: School would be strengthened 
if it should find it possible to devote more time tothem. There is a 
real danger, even if a man be a graduate in arts before taking the law 
degree, that the devotion of three years to the exclusively practical 
side of law may effect an undue separation between general culture 
and the special subject to which he is to devote his life. * * * 

Clearly the study of English case law is primarily and essentially the 
analysis of an existing content. The student who confines himself to 
that study neglects the aid which may be undoubtedly gained from 
accounts of the origin and development of law, or from even provisional 
answers to the philosophical question which is implied in the second 
and fourth of the Aristotelian modes, i. e., the investigation of the 
principles by which the nature of a thing is determined and of the ends 
to which it is adapted. The value of these supplementary modes of 
inquiry is suggested by the observation of Coke, ‘‘ He knoweth not 
the law who knoweth not the reason thereof.’’ More recently and 
more explicitly, an American judge has declared that the way to gain 
a truly liberal view of the law is to get at the bottom of the subject by 
following the existing body of dogmas to its highest generalization, by 
discovering how it came to be what it is and by considering the ends 
which it serves.1_ The same truth is supported by precedent. In all 
the universities within the empire with which I have any acquaintance, 
such modes of inquiry receive an attention which, if not always ideally 
proportioned, is at least invariably serious. In France studies in 
Roman Law, Public Law, Legal History, and Political Economy con- 
stitute a very large proportion of the student’s work. In Germany the 
new system of legal education includes courses in the Science of Law, 
in the history and nature of Roman Private Law, and in the history of 
German law. 


1 Mr. Justice Holmes in the Juridical Review, April, 1897, p. 127. 
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- If, as I venture to believe, American law schools may have 
something to learn from us in this respect, I am convinced that we 
have infinitely more to learn from them in other respects. Indeed, their 
general excellence is almost calculated to arouse in one a feeling of 
despair. I am too incorrigible an optimist however to yield to such a 
feeling. Nor can I conceive any reason in the nature of things why 
the extraordinary difference which now exists between the position of 
law schools in the American academic world and that which they hold 
with us, should continue indefinitely. If I have said enough to sug- 
gest that I do not urge a servile imitation of the American type, I 
would venture in concluding to express a warning against falling into 
the opposite error of making an inscrutable fetich of alleged ‘‘ differ- 
ences of conditions.’’ On close analysis such differences will be 
found not infrequently to be no more than superficial or irrelevant — 
des quantités négligeables. 


Lanp Reeistration GerorGia. — This subject has been 
under discussion and action by the Bar Association since the meeting 
of 1902. In 1903 a committee of the association was directed to mem- 
orialize the legislature to appoint a commission to report upon the 
advisability of adopting such a system. The General Assembly by 


resolution of August 5, 1903, authorized the Governor to appoint a 
commission, and he accordingly appointed two members of the Senate, 
three members of the House, and three members ofthe Bar Associa- 
tion. This commission organized at its first meeting on August 29, 
1903, by selecting Washington Dessau, Esq., of Macon, as chairman, 
he being also the chairman of the committee of the Bar Association. 
The commission held another meeting in May, 1904. Mr. Dessau as 
chairman of the Bar Association Committee, made a report to the 
association at its meeting in July, 1904, from which we quote the 
following paragraphs : — 


The reasons (for title registration) heretofore set forth in the report of the 
committee need not be repeated here. Every transaction for the sale or in- 
cumbrance of land emphasizes the wisdom and justice of the proposed change. 
What is needed is discussion, thorough and comprehensive in all its details. 
When this discussion is had, free from partisanship, personal interest, cupidity 
or pettifogging turns, it is believed that great good will result, great light will 
be thrown on the subject, and possibly a great change inaugurated which will 
be a radical departure from the ancient, cumbersome and ineffective system of 
the record of deeds to a modern, quick and all-efficient system of registration 
of the title to land. 

Before closing this report it is my desire to call the attention of the Asso- 
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ciation to one matter which is of vital importance in connection with any pro- 
posed legislation upon the subject of registration of land titles, and in calling 
the attention of the association to this matter, I desire to invoke either now or 
at some future time, the opinion of the members of this association upon the 
merit of the suggestion now about to be made. 


This suggestion is that it is impracticable to create a special court 
in Georgia for the administration of title registration and that it is 
practicable to administer such a sstem through the Superior Court of 
the State with the aid of a master of titles who might be appointed for 
the State, to whom every case may be referred to hear the evidence 
and report the case to the court for judgment or for trial upon issues 
of fact. We regard this suggestion as very important. In fact it is 
not practicable to administer the system in the ordinary trial courts 
without the aid of some officer of learning and experience who can from 
an examination of the abstract and papers in the case, and from the 
evidence produced decide whether the case is ripe for decree; and if 
not can frame the issues of fact for trial by a jury, or the questions of 
law for the determination of the court. 

Mr. Dessau upon this point states his conclusion: — 


That in Georgia, the system could be adopted and carried into effect with- 
out the creation of a court and to the further conclusion that the Superior 
Court of this State has ample power to carry into effect practically a system of 
registration of land titles and to hear the case, determine the issue, pronounce 
the judgment and enforce it, without any extraneous aid. 

The registration of land titles is a case in which there are parties asin 
other cases; process is issued and service perfected, asin other cases. In 
this State where the jurisdiction of equity and law is merged, equitable relief 
and relief at law can be obtained in the same action and in the same court, 80 
that all the relief which would be necessary to perfect a title can be obtained” 
through the instrumentality of a judgment or decree rendered by a single 
court. 

This court can operate through the functionary, known as either a master 
in chancery or an auditor, to whom every case for the registration of titles 
could be referred. This officer could hear the evidence and report upon all 
the questions of law and fact, the issues of law to be disposed of by the 
court, and the issues of fact to be disposed of by the jury, upon exceptions 
filed, and on these issues judgment could be rendered by the superior court 
of the county in which the land lies. The simple application of a well- 
recognized rule of procedure, in my deliberate opinion, would meet every 
exigency that circumstances could possibly develop, and no additional court 
would be required to operate a system of registration of land titles in 
Georgia. 

In working out the details of a system of this character some conserva- 
tism, as well as patriotism, would be demanded. If the system in reference to 
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the master should be clogged with the requisite that a master should be in 
every county, upon the false plea that the court should sit at the litigant’s 
door then there would be difficulty, doubt, confusion, want of harmony and 
general ineffectiveness about the system. But as the system proposed is | 
voluntary, and as the costs attendant upon the same would necessarily be 
moderate, and as the system proposes to work out great results, the master’s 
office in such a case should be invested with a diguity commensurate with the 
vast responsibility and far-reaching influence of his official conduct, and there- 
fore the office should be raised as high as it is practicable todo so. This can 
ve done by extending his territorial jurisdiction so that there should be either 
one master for the entire State, or the State should be divided into two judicial 
divisions, with one master in each. The details of this part of the legislation 
could be very easily completed, and will readily suggest themselves. Prefer- 
ably a single master for the entire State should be considered. 

The uccomplishment of this method of procedure in order to reach a judg- 
ment by the court would meet every demand, both of law and of the justice of 
the case; it would enable the suitor to have a quick and speedy determination 
of his rights at a moderate cost and under a system which would permit uni- 
. formity and precision. 

There would not be many issues raised, and if the amount of business to be 
transacted should demand more functionaries than one master, legislation 
could easily supply the demand. 

I desire to commend this suggestion for your serious consideration, and the 
committee, if it is continued by the general assembly, and I am sure it will be, 
from time to time, invoke the observations of the members of this association 
upon this and other points, so that when the work of the committee is com- 
pleted, whatever it may be, it will, as far as can be done, fairly represent the 
best thought and the strongest adherence to the highest interests of the public 
that the State of Georgia can afford. 


Lawyers Soxicitinc Business. — The president of the Kansas City 
Bar Association, Edward P. Gates, Esq., in his inaugural address 
says: It is not dishonest for a lawyer to solicit business by honorable 
means, but it has never been considered professional. It is contrary to 
all the traditions of our profession. In early times, a lawyer’s services, 
whether by advice in chamber or by advocating his client’s cause in 
court, were considered above price. Observe how high the standard 
was three hundred years ago. Sir John Davy, in the preface of his 
reports, written in the early part of the seventeenth century, thus states 
the rule in England as to barristers and counselors : — 


Our learned men in the law do not grow to good estate by illiberal means, 
but in most ingenious and worthy manner. For the fees or rewards which 
they receive are not in the nature of wages or pay of that which we call salary 
or hire: which are indeed duties certain and grow due by contract for labor or 


service. That which is given to a learned counselor is called honorarium and 
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not merces, being indeed a gift which giveth honor as well to the taker as the 
giver. It is not certain or contracted for, for no price or rate can be set upon 
counsel, which is more or less according to circumstances, viz.: the ability of 
the client, the worthiness of the counselor, the weightiness of the cause, and 
the custom of the country. It is a gift of such a nature, and given and taken 
upon such terms, as albeit the client may not neglect to give without note of 
ingratitude (for itis but a gratuity or token of thankfulness), yet the worthy 
counselor may not demand it without doing injury to his reputation. 


When a lawyer seeks a clientage, he sacrifices a part of his inde- 
pendence and becomes a servant, instead of a director of his client’s 
affairs. In his office he should retognize no superior, whether his 
_ Client be a very humble person or a king or a captain of industry, or 
the president of a great bank or corporation. All should be on an 
equal footing. His fundamental rule should be, that a client at no 
time, and under no circumstances, has the right to demand of him to 
do or to say anything ia the client’s behalf which the lawyer would not 
say or do for himself. I am not a pessimist oralarmist. I believe the 
great majority of business men are honest and upright, and that there 
are no more honorable men than are a large per cent of those who are 
at the head of or in control of the management of our great business 
institutions. It is the exception we must guard against, and we can 
well bear in mind the admonition of the great lawyer of the first cen- 
tury, Saul of Tarsus, afterwards called Paul, who was versed in the 
learning and the law of the Romans, Greeks, and Hebrews, when he 
said: — 


‘‘ Whatsoever things are true; whatsoever things are honest; whatsoever 
things are pure; whatsoever things are of good report; if there be any virtue 
and if there be any praise, think on these things.’’ 


Or as Oliver Wendell Holmes expressed it: — 


“ Through the deep cavés of thought 
I heard afvoice that sings 
Buildjthou more stately 
Mansions, O! my Soul! 
As the swift seasons roll, 
Leave thy vaulted past. 
Let each;new temple, nobler than the last, , 
Shut thee from heaven with a dome more vast. 
Till thou at length art free, 
Leaving thine outgrown shell, 
By life’s unresting sea.’’ 
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A Country May se Free to One Man anp Nor to — 
American Methodist ministers who attended a conference in England 
expressed disapproval of the beer-drinking habits of their English 
brethren. ‘‘Our answer,’’ said one of the Englishmen, “‘ is that this 
is a free country. America is not.’’ New York is not a free country 
to the Jew who desires to sell his goods on Sunday, and Utah is no 
longer a free country to the Mormon who wishes more than one wife. 
We think of America as the “land of the free.’’ If we could see 
things as they are we might discover that other countries are about as 
free to their inhabitants as ours is to us. On the court house in Wor- 
cester, Massachusetts, is this inscription: ‘* Obedience to law is lib- 
erty.”” That is to say — obeying laws we wish to obey is liberty. In 
this bustling and crowded world of blind and ignorant mortality cer- 
tain habits have been formed which maintain themselves as preventives 
of friction and unpleasantness, and the freedom we desire is freedom 
to be ruled by them. 

A man finding himself in what he considersa free country, and hold- 
ing to his idea of a free country as a place where he can do as he likes, 
naturally concludes that the laws of a free country are designed to 
protect him in doing as he pleases — that they ‘‘ respect the realized 
will,’? —as the Germans say. Transcendental and utilitarian theories 
as to liberty are based on the assumption-that the cherished freedom 
of humanity is freedom to do what it wills. According to the Germans 
the law protects the realized will. Freedom, as defined by Herbert 
Spencer, is to do as you please provided you infringe not the equal 
freedom of others. And Mill attempts a distinction between the part 
of a person’s life which concerns only himself and that which concerns 
others, a distinction which, as he says — ‘‘ many persons will refuse to 
admit.’’ 

Our unconsciousness of the causes of volition determines our con- 
ception of a “free country.’”’ We think a free country is a country 
where we can do as we like. Really it is a country where we can act 
as we are accustomed to act — where we have ‘‘ reasonable ’’ freedom.? 
It is what the framers of the Charter of Henry III. were looking for 
when they said: ‘* No freeman shall be disseized of his free customs.”’ ® 
We think we can do as we like ina free country because it does not 
occur to us to attempt what would not be permitted. The laws of a 
free country express its customs and constrain its inhabitants only so 
far as they are disposed to nonconformity. They are like the boundary 


1 Mill on Liberty, ch. 4. 3 Hallam’s Middle Ages, ch. 8, pt. 2. 
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walls of its roads —they do not interfere with the ‘‘ ways’ of the 
people — are not like gates and barriers across beaten paths. They 
impose restraints only on eccentricity and originality. No country is 
absolutely free — in no country canevery one do as he pleases — but 
that country is relatively free where law conforms to custom and does 
not contravene it.! 


Tue Memoria To Lorp Russett or Kittowen. — The marble statue 
of Lord Russell of Killowen erected in the Central Hall of the Royal 
Courts was unveiled on Wednesday, January 11, 1905. There was a 
large assembly of judges and members of the profession present. 

The Lord Chief Justice, in asking the Lord Chancellor to unveil the 
statue, said that when first the project was started support was 
received from both sides of the Atlantic, and of the 3,200 pounds sub- 
scribed 900 pounds came from admirers of the late Lord Chief Justice 
in America. The fund has been sufficient, not only for the statue 
about to be unveiled, but also for the endowment of a bed in the Hos- 
pital of St. John and St. Elizabeth in St. John’s Wood, to be known 
by the name of Lord Russell Killowen. A bust of the late Chief Jus- 
tice had also been placed in the Bar Library in New York. 

The Lord Chancellor said: I cannot, I think, unveil this statue with- 
out a few words on the subject which has brought us together. It is 
perhaps appropriate that in this great hall should be placed memorials 
of some of those who have passed a distinguished life in the profession 
and administration of the law. The world passes on and busy lives 
come to an end, and it too often happens that those who have been 
great benefactors to the community vanish from men’s memory. It is, 

‘therefore, wise and fitting that we should strive to keep in mind great 

men who have gone from us. Certainly, with respect to the distin- 
guished advocate and judge whose voice has been so often heard in 
these courts, it is fitting that we should be able.to recall his bodily 
form. 

Lord Halsbury then unveiled the statue, and asked the American 
ambassador to address them. 

Mr. Choate, in the course of a somewhat lengthy address, said that 
the name and personality of Lord Russell of Killowen had long been 
familiar to the profession and to all people in the United States, and I 
think that at the time of his unexpected and untimely death, he was a 
universal favorite among the American people of all parties, creeds, 
and sections. From the moment he donned the ermine, he laid aside 


1 From Article by Albert S. Thayer, 21 Law Quart. Rev., pp. 64, 68. 
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all the contentions of advocacy and assumed the cold neutrality of an 
impartial judge, and in his death the cause of truth and justice and 
honor lost one of the noblest champions. He was to Americans, how- 
ever, much more than an inspiring professional teacher and example. 
He made two somewhat prolonged visits to the United States, in 1883 
and in 1896 — and both had been memorable. While he warmly advo- 
cated arbitration as the necessary mode of settling all international 
controversies, he maintained that arbitration was not the panacea for 
all the quarrels of nations—that there were questions touching 
national honor and independence which no self-respecting nation would 
readily arbitrate, and that the only way for England and America to 
escape such fatal questions was by cultivating a genuine respect 
and friendship for each other which should make their occurrence 
impossible. In season and out of season, at home and abroad. he 
preached the same doctrine, and it was not too much to say that no man 
had done more by wise counsel and earnest pleading to bring about 
the present happy relations between the two countries than Lord Rus- 
sell of Killowen. Only a year before his death he was able to rendera 
great practical service to both countries, by acting as arbitrator in the 
Venezuela dispute, which had so long been threatening mischief 
between them. Who could wonder then that when a memorial was to 
be established which should testify to future generations the merits 
and virtues of one so honored and so beloved, the judges and lawyers 
of America were eager to bear their part? On their behalf and that 
of all his countrymen, he blessed the name of Lord Russell of Kil- 
lowen. Might this statue stand for ages, in that Temple of Justice, 
which he so nebly adorned, to show to the lawyers of all coming time 
and all nations what manner of man he was. ! ~ 


Jupiciat Dientry. —I was reading in the paper one morning this 
week that judges are overworked here in the East, and [ guess that’s 
true, said a prominent lawyer who was watching atrocious billiards in 
a club room last Monday afternoon. This article to which I’m refer- 
ring explained that the duties of a judge were more exacting, if any- 
thing, than those of a physician. He has to be on time when court’s 
in session, the soul of punctuality, whatever the soul of punctuality 
may be. Otherwise he couldn’t consistently reprove jurymen who miss 
trains or are detained by croupy children. Then, again, the judge 
can’t get out at noon or night until he adjourns himself, and he fre- 
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quently forgets to adjourn himself in decent season. Besides, he must 
take papers home with him and study exceptions and hear arguments 
on the outside, so that on the whole I’m glad I’m a plain attorney. 

Now we understand, interrupted a listener, why you refused a judge- 
ship awhile ago. You’re lazy and fond of those office hours of yours 
that stretch from 11:30 to 4 with a long luncheon in the middle of 
them. 

No, you don’t understand, continued the lawyer. That isn’t it at 
all. I declined that appointment for anotber reason; it’s what I call 
the judicial dignity reason. Here in this section of the country the 
moment a member of the bar ascends to the bench he feels it incum- 
bent on him to invest himself with a distant air. No matter how good 
a fellow he may be naturally, he’s convinced that the proprieties of the 
profession demand that he shall hold his friends and acquaintances at 
arm’s length. He’s civil and courteous enough, of course, but he 
doesn’t mixin. That’s the whole story in my case. I thought it over 
and said to myself: How’d you look as a judge playing pin pool every 
Saturday night and breaking your cue on the floor to rattle your 
opponents? No, said I, I’m too young. Pin pool and the things that 
go with it for mine. Let someone else wear the ermine. — Providence 
Journal. 


Lanp TitLe ReeIsTRATION IN THE IsLanps. — The report 
of Hon. Henry C. Ide, Secretary of Finance and Justice of the Phil- 
ippine Islands, covering the period from September 1, 1903, to 
September 1, 1904, just received, says: — 

Great progress has been made toward the settlement of land titles 
through the Court of Land Registration during the past year. Up to 
September 1, 1903, 144 applicants for registration of titles had been 
filed, and during the succeeding year 8338 applications were received, 
being approximately 70 cases per month, making a total of 977 appli- 
cations already filed. It is a very satisfactory fact that these applica- 
tions have come from every part of the Islands, thirty-six provinces or 
districts, including the city of Manila, being represented. This shows 
probably a more rapid progress than has occurred in the same length 
of time after the inauguration of the Torrens system of registration in 
any other country. Some of the applications cover immense haciendas 
and involve the title to lands occupied in individual cases by several 
thousand people. The controversies thus arising of course are burden- 
some to the court, but it is of vital importance to the owners and 
occupants of lands that the titles should be finally settled. 
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The disposition of cases has not been as rapid as was hoped, owing 
in part to the absence of one of the judges on leave for several months 
during the year, as well as to the great amount of time required in 
investigating cases where large haciendas were at stake. 

By virtue of the Public Land Act provision was made for the con- 
firmation, through the Court of Land Registration, of imperfect titles, 
in favor of persons occupying public lands. 

Provision was made for the determination, by the Court of Land 
Registration, of the titles of occupants of lands who should not volun- 
tarily come in under the provisions of the act, so that, at the instance 
of the Chief of the Bureau of Public Lands, the titles of all such occu- 
pants could be determined. The act also authorized the Court of Land 
Registration to- determine the right to all private lands, or interests 
therein, within any town sites that have been set one in accordance 

with the provisions of the act. 

The general provisions of the Land Registration Act were applicable 
to all provinces. In view of the provisions of the Public Land Act, 
just referred to, it was deemed inexpedient to continue the jurisdiction 
of the Court of Land Registration over lands situated in the non-Chris- 
tian provinces. It was found that considerable portions of the public 
domain were being claimed by others than Filipinos under option of 
purchase obtained from the non-Christians, and attempts to perfect 
titles, through the Court of Land Registration, were being made. 
Such attempts, if successful, would defeat the beneficent purpose of 
section 78 of Public Land Act and render it probable that the Igor- 
rotes and other non-Christian people would part with lands which 
ought to be secured to them or which ought to remain as a part of the 
public domain, for very small considerations. Therefore, on the 31st 
day of August, 1904, Act No. 1224 was passed, providing that the 
Court of Land Registration should not take cognizance of or have juris- 
diction over applications for the registration of titles to land situated 
within the provinces aforesaid, except in certain specified instances 
named in the law. At the proper time suitable legislation will be 
enacted protecting the rights of actual occupants in the non-Christian 
provinces in the possession of their lands, but it is impracticable to 
deal with that subject in the same manner that in Christian and well- 
settled provinces are dealt with. The case being special, special legis- 
lation is required for the protection of the people inhabiting those 
provinces and for safeguarding the public domain. Such legislation is 
familiar in the action of the United States Congress relating to lands 
occupied by Indians and in the dealings with uncivilized people in New 
Zealand and other parts of the world. 
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Incorporation Law or THE District or CoLumBia. — One of the 
subjects that most earnestly call for remedial legislation is the incorpo- 
ration law of the district. This law, which was made by Congress or 
with its sanction, Congress is now urged to unmake by Commissioner 
Garfield, who is supported by many of the leading lawyers of Washing- 
ton. It is in effect a perfect jungle for wildcats. Compared with it 
the incorporation statutes of New Jersey and Delaware are cautious 
and conservative. Corporations with enormous capitals of which little 
or nothing is paid in are ground out in grists in Washington daily. The 
requirements of the law, loose as they are, are practically impossible 
of enforcement. One of the witnesses before the congressional com- 
mittee which is investigating the subject testified that it was no un- 
common thing for a corporation to be chartered with a capital of 
$10,000.000 when only $10 had been actually paid in. 

The only book that a corporation must keep in Washlngton is the 
stock book. It costs but $1 to be incorporated, and consequently, 
while the capital is the mecca of all promoters of the dubious schemes, ’ 
the revenue the district derives is so inconsiderable as to be scarcely 
worth mentioning. As these charters are granted in Washington 
under authority conferred by Congress, many persons have fallen into 
the erroneous belief that they are ‘‘ Federal charters,’’ which they 
are not in any sense. This error has been the cause of much loss to 
investors and of untold toil and trouble to government officials, who 
are frequently called upon by correspondents to make clear the dis- 
tinction between a District of Columbia and a Federal charter. 

These facts and others were so vigorously presented by Commis- 
sioner Garfield that it is proposed that Congress shall pass a resolution 
suspending the operation of the law pending the enactment of a 
‘* safe and-sane’’ statute. Asked if he could draw up an act of in- 
corporation to be passed at the present session of Congress, Com- 
missioner Garfield responded that there was scarcely time enough left 
for the accomplishment of the task, taking into consideration all the 
possibility of debate. This reply is rather luminous of the vastly 
greater difficulties that would wait upon the preparation and enact- 
ment of one great Federal statute for the incorporation of all companies 
engaged in interstate commerce. That is a Herculean task lightly 
proposed. — Boston Evening Transcript. 


GovERNOR VARDAMAN oF MississipP1 on Mos Law. — In the last 
number of this Review we quoted Governor Vardaman to the effect 
that there is no excuse for an officer permitting a mob to take from him 
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a prisoner, and that half a dozen determined men can hold at bay any 
mob that may undertake to override the law. Quite recently he has 
by his own determined action prevented a mob from lynching a negro 
charged with an infamous crime and has placed him in safe keeping 
to be dealt with in accordance with law. Now under date of March 
9, 1905, dispatches from Jackson says: — 


Governor Vardaman to-day issued a strong address to the peace officers of 
the State, declaring that the situation in Mississippi is becoming critical, that 
crime is rampant in all quarters of the commonwealth, and urging officers at 
once to begin a crusade to clean out the dives and haunts of criminals. The 
Governor said in part:— 

*<T want the negro protected in his enjoyment of life, liberty and the prod- 
uct of his labor and the pursuit of happiness. I want the mob spirit discour- 
aged in every way, and the only way to do it is to enforce vigorously the law 
against vagrants particularly, and all criminals of both races. If this shall be 


done, I feel safe in saying that crime among negroes in Mississippi during this 
year will decrease 75 per cent.”’ 


Sir Epwarp Coxe is at once the glory and the reproach of English 
law. Crabbed in style, chaotic in arrangement, often pedantic, he 
is yet the chief oracle of our common law, unique in authority, pro- 
found in learning, discriminating in judgment. He shines, too, even 
more as a patriot than as a lawyer. If we owe to Lord Bacon the 
developments of modern science, we owe to Sir Edward Coke the little 
less precious ‘‘ Petition of Right ’’— the Magna Charta of the seven- 
teenth century. Ata crisis of our constitutional history, when new- 
fangled claims of prerogative were threatening our liberties, Sir Edward 
Coke stood boldly forth — at the cost of the loss of his great office, at 
the cost of court favor and everything which an ambitious man 
prizes—to champion the cause of law against arbitrary power. To 
such a man much may be forgiven. ‘‘ Rome may bear the pride of 
him of whom herself is proud,”’ 

Coke’s father was a gentleman of good estate, lord of the manor of 
Mileham, in Norfolk, and a Bencher of Lincoln’s-inn. He died, 
unfortunately, when Coke was only eleven years old; but, thanks 
to his mother — an admirable woman, of whom her son always spoke 
with the greatest reverence and gratitude — he received an excellent 
classical education — first, at the first Grammar School of Norwich, 
and afterwards at Trinity College, Cambridge. From his mother, 
too, he learned the habit of intense and steady application which 
enabled him, notwithstanding the distractions of a busy life, to 
achieve such monuments of legal learning as the Reports, the Com- 
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mentary on Littleton, and the Institutes. ‘‘ Character,’’ says Novalis, 
‘* is destiny,’’ and the bent of Coke’s mind predestined him to the 
Bar, even had his father not been a distinguished lawyer before him. 
Of Lord Talbot’s two requisites for success in that career — ‘‘ parts 
and poverty ’’ — Coke certainly had ‘ parts,’’ and if he had not 
poverty, he had, what is as good, ambition — to ‘‘ prick the sides of 
his intent.’”’ On leaving Cambridge, he accordingly entered as a 
student of Clifford’s-inn — an Inn of Chancery whose quaint old hall 
and grass-grown courts and chambers still make one of the most 
picturesque bits of old London. There he was grounded in the 
learning of original writs, and thence he in due course proceeded 
to the Inner Temple. Never had the law a more industrious appren- 
tice. ‘‘Every morning,’’ as Lord Campbell relates, ‘‘ he rose at three, 
in the winter season lighting his own fire. He read Bracton, Little- 
ton, the Year Books and the folio Abridgments of the Law till the 
court met at eight. He then went by water to Westminster and heard 
cases argued till twelve, when pleas ceased for dinner. After a short 
repast in the Inner Temple Hall, he.attended ‘‘ readings ’’ or lectures 
in the afternoon, and then resumed his private studies till five or sup- 
per-time. This meal being ended, the moots took place, when difficult 
questions of law were proposed and discussed —if the weather was 
fine, in the garden by the riverside; if it rained, in the covered walks 
near the Temple Church. Finally, he shut himself up in his chamber 
and worked at his common-place book, in which he inserted under the 
proper heads all the legal information he had collected during the day. 
When nine o’clock struck, he retired to bed, that he might have an 
equal potion of sleep before and after midnight.’’ — Sic itur ad astra. 

The first occasion of his rise was, we are told, his stating of the 
cook’s case of the Temple so exactly that all the House, who were 
puzzled with it, admired him; and his pleading it so that the whole 
Bench took notice of him. So impressed, indeed, was the Bench with 
the extent of his acquirements that they shortened, in his case, the 
proper period of probation for call to the Bar from eight to six years. 
His readings at Lyon’s-inn — one of the Inns of Chancery attached to 
the Inner Temple — still further enhanced his fame, so that crowds of 
clients sued to him for his counsel. 

And now, being launched on the full tide of professional success, 
the successful lawyer’s thoughts turned to marriage, and here, again, 
fortune smiled uponhim. He wooed and won Mistress Dorothy Paston, 
daughter and co-heiress of John Paston, of Huntingfield Hall, 
Suffolk —a descendant of the family made famous by the Paston 
Letters — an ‘‘ incomparable woman,” dowered with beauty as well as 
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great wealth. Huntingfield Hall was a large, square house on the 
river Blythe. The great hall was built, we are told, round six massy 
oaks, which originally supported the roof as they grew. A long 
gallery ran the length of the building, opening with a balcony over 
the porch. This curious old mansion was Coke’s home — when not in 
London —for the next seventeen years — the happiest years of his 
life—and here his wife bore him ten children. ‘‘ Then, before her 
time, she died.’”” Deep and genuine was Coke’s sorrow. Thus he 
apostrophizes her: ‘* Most beloved and most excellent wife. She well 
and happily lived, and, as a true handmaid of the Lord, fell asleep 
in the Lord and now lives and reigns in Heaven.’’ But private 
sorrow did not hold him long. He was soon swept back into the 
turbid current of court intrigue, worldly ambition, and — wedlock. 
Among the court beauties of the time was the Lady Elizabeth Hatton. 
She was a granddaughter of Lord Burleigh, and had married the 
nephew and heir of Sir Christopher Hatton, the Lord Chancellor of 
dancing fame. She was now a widow, young, wealthy, and high- 
spirited, as well as beautiful, and with as many suitors for her hand as 
Penelope — among them her cousin, Francis Bacon. On becoming a 
widower, Coke, though he was many years her senior, entered the lists, 
and, to the surprise of everybody, carried off the great matrimonial 
prize. seventh of this month,’”’ writes Chamberlain, ‘the 
Queen’s Attorney [Coke was now Attorney-General] married the Lady 
Hatton, to the great admiration of all men, that, after so many large 
and likely offers, she should decline to a man of his qualities, and they 
will not believe it was without a mysterie.’’ But the ‘‘ mysterie’’ was 
not, after all, so great. Coke was a handsome man. ‘‘ The jewel of 
his mind,’’ as Lloyd quaintly says, ‘‘ was put in a fair case — a beau- 
tiful body with a comely countenance.’’ He was in the prime of life, 
his parts were admirable, his wealth was immense, and he was well on 
his way to the highest offices of the State with the Cecils — the lady’s 
kinsmen — to back his pretensions. Lady Elizabeth might very well 
think him no unworthy match. She is not likely, at all events, to have 
been coerced. A priori the marriage might have turned out well 
enough, but wedlock baffles all foreeasts, and in the sequel the fortun- 
ate Sir Edward Coke and his charming spouse irresistibly recall the 
humors of Sir Peter and Lady Teazle, except that Lady Hatton, being 
the mistress of Hatton House and a large fortune, was able freely to 
indulge her caprices and to slight her husband by giving splendid en- 
tertainments, from which he was rigidly excluded. It is to her credit, 
however, that she stood by him faithfully when he was in disgrace. 
Lord Burleigh had not been mistaken when he selected Coke as a 
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useful instrument for the service of the Crown. King James once, in 
an outburst of petulance, declare Coke to be ‘‘ the fittest instrument for 
a tyrant that ever was in England,’’ and there was a shrewd touch of 
truth in the words as in most of James’ remarks. Coke had that 
highly technical knowledge of law which could easily wrest it, in unscru- 
pulous hands, to injustice; his temper was overbearing and masterful, 
and these qualities enabled him to secure convictions in nearly all the 
State prosecutions in which he was engaged. But Coke’s Attorney- 
Generalship is the part of his career on which it is least pleasant to 
dwell. 

But if on the way to advancement Coke had played the courtier, with 
his appointment as Chief Justice of the Common Pleas, a great change 
came over him. He ceased to be the servant of the Crown, and be- 
came the conservator of the law, jealous for its supremacy, and tena- 
cious of its claims. It was like the change in Becket when from 
Chancellor he became Archbishop of Canterbury and identified with 
the interests of the church. The collision with prerogative, which was 
bound to ensue, soon came. James was bent on putting himself above 
the law; Coke was resolved that the King should be under the law. 

There existed in Elizabeth’s reign a Court of High Commission for 
the trial of cases of a purely ecclesiastical nature. James ssw that this 
court might be utilized to further his arbitrary proceeding. It as- 
sumed, accordingly, a general jurisdiction, and, in exercise of this 
usurped power, adopted the course, in lieu of citation, of sending a 
pursuivant at once into the house of any person complained against to 
arrest and imprison him. Coke held this practice contrary to Magna 
Charta, declared that if the pursuivant was killed it would not be mur- 
der, and issued prohibitions checking the usurpations of the court. 
Proclamations were another mode by which the King asserted his pre- 
rogative and sought in effect to legislate. These proclamations touched 
not only the goods, inheritances, and livelihood of the subject, but his 
liberty, and Coke, speaking for himself and his brother judges, roundly 
declared that ‘tthe King, by his proclamation or otherwise, cannot 
change any part of the common law, or statute law, or the customs of 
the realm, or create any offense which was not an offense before.’’ 

But the most artful insinuation of the prerogative was that suggested 
by Archbishop Bancroft, that the F° aight judge whatever cause he 
pleased in his own person free fron risk of prohibition or appeal. 
It was put thus: ‘‘ The judges are but vhe delegates of your Majesty, 
and administer the law in your name. What may be done by the agent 
may be done by the principal — therefore your Majesty may take what- 
ever causes you may be pleased to determine from the determination 
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of the judges and determine them yourself.’’ The Jewish Solomon 
gave many wise judgments; why should not the English Solomon do 
the same? The peril of this suggestion lay in the fact that there was 
historical justification for such a course. The King in earlier days had 
presided in his courts of justice, with the judges as assessors. True, 
as law grew in complexity, the administration of justice had been ceded 
to the judges as legal experts, but there was the precedent. The sug- 
gestion took the King’s fancy, and he summoned all the judges to 
Whitehall to know what they had to say against it. Coke spoke.on be- 
half of the judges, and emphatically declared that the King cannot in 
his own person, adjudge any cause, and never had done so. 

King James: ‘‘My Lords, I always thought, and, by my soul, I 
have often heard the boast, that your English law was founded upon 
reason. If that be so, why have not I and others reason as well as 
you, the judge? 

Chief Justice Coke: ‘‘ True, it is, please your Majesty, that God has 
endowed your Majesty with excellent science as well as great gifts of 
nature, but your Majesty will allow me to say, with all reverence, that 
you are not Jearned in the laws of this your realm of England, and I 
crave leave to remind your Majesty that causes which concern the life 
or inheritance, or goods or fortunes, of your subjects are not to be de- 
cided by natural reason, but by the artificial reason and judgment of 
law, which law is an art which requires long study and experience be- 
fore that a man can attain to the cognizance of it. The law is the 
golden mete-wand and measure to try the causes of your Majesty’s 
subjects, and it is by the law that your Majesty is protected in safety 
and peace.’’ 

King James (in a great rage): ‘‘ Then I am to be under the law — 
which it is treason to affirm.’’ 

Chief Justice Coke: ‘* Thus wrote Bracton: ‘ Rex non debet esse sub 
homine sid sub Deo et Lege.’ ’’ 

James, it is said, tried his hand at being a judge, but had to give it 
up. ‘*I could get on very well,’’ he remarked, ‘‘ hearing one side only, 
but, when both gides have been heard, by my soul, I know not which 
is right.’’ 

This firm resistance of Coke’s to arbitrary measures naturally in- 
censed the King, and Bacon took care to fan the flame; but what 
brought matters to a climax was Coke’s flouting the Chancellor’s juris- 
diction over common-law actions. A judgment had been obtained in 
the King’s Bench by fraud, and Lord Ellesmere —the Lord Chan- 
cellor — granted an injunction against its enforcement. Thereupon 
proceedings by way of indictment were taken — at the instigation, it is 
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believed, of Coke — against the party who had obtained the injunction 
and the Master in Chancery who had assisted in granting it. Here, no 
doubt — in the light of later practice — Coke was wrong; but it is to 
be remembered that the Chancellor's power was then undefined, and 
might easily be abused by a Chancellor friendly to prerogative like 
Bacon. However, the thunderbolt fell, and Coke was dismissed from 
the Chief Justiceship by supersedeas on the 19th November, 1616. 
Coke’s dismissal from office was a severe blow to him, for, unfortu- 
nately, he was a man not made to be happy in obscurity, even with his 
law studies as a solace; he must still be playing a leading part in the 
great world. His only chances of reinstatement lay in getting into the 
good graces of the reigning favorite—the Duke of Buckingham — 
and a plan occurred to him of doing so by marrying his daughter 
Lady Hatton to Sir John Villiers, the favorite’s brother. When it was 
a case of presenting to benefices, Coke would say in his law language 
that he would have church livings pass by ‘“‘ livery and seisin,’’ not by 
‘* bargain and sale;’’ but it does not seem to have occurred to him 
that a daughter’s happiness was as precious as a cure of souls and not 
to be bartered for his private ambition. Lady Hatton, however, had 
to be consulted, for her daughter’s fortune depended on her, and she 
vehemently opposed the match. To stop it, she carried off her 
daughter secretly at night by coach from Hatton House to her - 
cousin’s, Sir Edward Withipole, at Oatlands. Coke, having discovered 
the hiding-place, mustered an armed band, donned breastpiate, sword, 
and pistol, marched upon Oatlands, forced the house and carried off 
his daughter, mounted behind one of her brothers, to his house et Stoke 
Poges, where he secured her under lock and key. Bacon (now Lord 
Chancellor), whose policy was to oppose the marriage lest Coke should 
again come into court favor, thereupon instructed the Attorney- 
General to prosecute Coke for a riot. Coke retaliated by instituting 
proceedings against Lady Hatton for abducting his daughter, etc. It 
was a ‘‘ verypretty quarrel,’’ as Sir Lucius O’Trigger would say, but, 
like the quarrels of the bees in Virgil’s Georgics, it was soon settled 


Pulveris exigui jactu.”’ 


James smiled on the marriage; Bacon precipitately withdrew his 
opposition, conscious that he had made a blunder, and the marriage 
was solemnized with great splendor, with ‘‘ masque and antique 
pageantry,’’ at Hampton Court in the presence of the King and Queen 
and all the chief nobility of England. 

But the connection did little to restore Coke’s fortunes. The réle of 
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the patriot which he adopted next did still less. It led him, in fact, 
to the Tower. Yet is it withal the most honorable and useful part of 
Coke’s career. From henceforth till his death in 1634, at the age of 
eighty-five, we see him as the protagonist of the Parliamentary party 
nobly vindicating our constitutional liberties and employing all his great 
legal learning and Parliamentary authority to resist the forced loans, 
imprisonment, billeting of soldiers, ship money, and other tyrannical 
acts by which Charles was preparing the way for the Civil War. It. 
was Coke who drafted the Petition of Right, and who prevented the 
insertion of the clause saving the King’s sovereignty which would have 
nullified the whole effect of the petition. How dignified, how exact, 
how luminous and comprehensive are the terms in which he declares 
the power of Parliament. 

‘‘ The power and jurisdiction of Parliament,’’ he says, ‘‘ is so trans- 
cendent and absolute that it cannot be confined, either for causes or 
persons, within any bounds. And of this great high court,’’ he adds, 
‘it may be truly said, ‘ Si antiquitatem spectes, est vetustissima; si 
dignitatem est honoratissima; si jurisdictionem, est capacissima.’ It 
hath sovereign and uncontrollable authority in the making, confirming, 
enlarging, restraining, abrogating, repealing, reviving, and expounding 
of laws, concerning matters of all possible denominations, ecclesiasti- 
cal or temporal, civil, military, maritime, or criminal; this being the 
place where that absolute despotic power, which must in all Govern- 
ments reside somewhere, is intrusted by the Constitution of these 
kingdoms.’’ All mischiefs and grievances, operations and remedies, 
that transcend the ordinary course of the laws are within the reach of 
this extraordinary tribunal. It can regulate or few-model the succes- 
sion to the Crown; as was done in the reign of Henry VIII. and 
William III. It can alter the established religion of the land; as was 
done in a variety of instances, in the reign of King Henry VIII. and 
his three children. It can change and create afresh even the constitu- 
tion of the kingdom and of Parliaments themselves; as was done by 
the Act of Union, and the several statutes for triennial and septennial 
elections. It can, in short, do everything that is not naturally impos- 
sible; and therefore some have not scrupled to call its power by a fig- 
ure rather too bold —the omnipotence of Parliament. True it is that 
what the Parliament doth no authority upon earth can undo. 

His hope in these Institutes was, as he puts it, that the young student 
who had heretofore wrestled with the dark and difficult terms might, 
with the aid of the Institutes to clear the darkness, proceed in his study 
cheerfully and with delight. The Commentary on Littleton is the first 
part of the Institutes. Coke’s admiration for his author is almost pa- 
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thetic. His — Littleton — book is the ‘‘ ornament of the common law, 
the most perfect and absolute work that ever was written in any human 
science’? —no wonder Coke neglected Shakespeare — and as such he 
explores Littleton’s meaning with as much reverence as if it were Holy 
Writ. It is rather cruel after this for Roger North to remark that Coke 
upon Littleton is ‘‘ much more obscure than the bare text without it,” 
the truth being that the ordinary mind does not see difficulties in a text 
until they are pointed out by the commentator. The merit — and it is 
a very real one — of Coke’s Commentary is that it brings to elucidate 
and illustrate the text of Littleton an immense amount of recondite and 
varied learning derived from a laborious study of the Year Books and 
such ‘‘ elephantini libri,’’ in Coke’s phrase, as the early abridgments of 
Rolle and Fitzherbert. ; 

Of Coke’s Reports even the detractor, Bacon, admitted that they 
contain ‘‘ infinite good decisions and rulings.’’ It has been said of 
them that they too often treat mere judicial dicta as decisions, and so 
they do, and in less able hands this might be a fault — the late Pro- 
fessor Thayer, of Harvard, was never weary of drilling into the minds 
of his pupils the necessity of examining a case, not from the point of 
view of what was said by the judge, but of what questions were really 
presented for legal decision — but, in the hands of a great lawyer like 
Coke, the fault of stamping dicta as decision assumes the guise almost 
of merit. No man, assuredly, had a better right than he to fix the 
legal currency. 

A statesman one day — while Coke was playing bowls —told him 
that he meant to consult him on a point of law. ‘If it be common 
law,’’ said Coke, ‘‘ I should be ashamed if I could not give you a ready 
answer; but if it be statute law, I should be equally ashamed if I 
answered you immediately.’’ The distinction is significant, and, un- 
fortunately, it is one which tends every day, as statute law grows ‘in 
bulk and complexity, to become more acquainted. — The Law Times. 


SPEAKERS OF THE HovuseE oF REPRESENTATIVES. — The Chicago Record 
Herald has recently compiled and published a list of the Speakers of the 
House of Representatives. One of tne earliest speakers was Nathaniel 
- Macon, of North Carolina, who served from 1801 to 1807. North 
Carolina was next to New York, and was the fourth State in the Union 
in population. The present speaker, Joseph G. Cannon, of Lllinois, 
was born in North Carolina. 

The position of speaker has been held more times by Kentucky than 
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by any other State, but her record is largely made up by two men, Clay 
and Carlisle. Clay was speaker 1811-14, 1815-20, 1823-25; Carlisle, 
1883-89. The other Kentucky men were John White, 1841-43, and 
Linn Boyd, 1851-55. 

Massachusetts has had four speakers — Theodore Sedgwick, J. B. 
Varnum, R. C. Winthrop and N. P. Banks, only one of whom, Var- 
num, served as much as two terms. Virginia also had four speakers. 
They were P. P. Barbour, A. Stevenson, R. M. T. Hunter and J. W. 
Janes. Stevenson served from 1827-34; the others but one term each. 
Another State that is well represented in the list is Pensylvania, which 

furnished the first speaker, F. A. Muhlenberg, who was re-elected after 
an intervening term, and which added at a later date Grow and Ran- 
dall. Other States make the following showing :— 

Connecticut — 1791-93, I. J. Trumbull. New Jersey — 1795-99, 
Jonathan Dayton; 1860-61, W. Pennington. South Carolina — 1814— 
15, Langdon Cheves; 1857-59, James L. Orr. New York— 1820- 
21 and 1825-27, J. W. Taylor. Tennessee — 1834-35, John Bell; 
1835-39, James K. Polk. Indiana-1845-47, J. W. Dawes; 1863-69, 
Schuyler Colfax; 1875-76, M. C. Kerr. Georgia — 1849-51, Howell 
Cobb; 1891-95, C. F. Crisp. Maine — 1869-75, James G. Blaine; 
1889-91 and 1895-99, Thomas B. Reed. Ohio — 1881-83, J. W. 
Keifer. Iowa — 1899-1901, D. B. Henderson. 

Though the office is a very powerful as well as honorable one, it will 
be observed that, Polk was the only speaker who became President, and 
that few of the speakers have been presidential candidates. Hunter 
of Virginia was only thirty when he took the chair, and other young 
men have occupied it, but Mr. Cannon is more than twice thirty and 
a veteran in Congress. 


Lorp Woke Up wirn a Start. —A story never before 
printed, of the late Lord Coleridge, reaches us, says the Westminster 
Gazette, from a correspondent. For the benefit of non-sporting 
readers it should be explained that a dog when exhibited is said to be 
‘on the bench’’ or ‘‘ benched.’’ At the trial of an action for dam- 
ages for running over a sheepdog, a winner of many prizes, counsel 
for the defendant was anxious to prove that the dog ‘* had its day ”’ 
and that damages should be nominal. Unfortunately, Lord Coleridge, 
who was trying the case, had dropped off to sleep, and the evidence 
was being wasted. Counsel’s one chance was to cause such a laugh in 
court as would wake the judge. So, gradually raising his voice, he 
asked one of the plaintiff’s witnesses, ‘‘ Is it not your experience as an 
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exhibitor that when an old dog has taken his place regularly on the 
_ bench for many years he gets sleepy and past his work?’’ Amid the 
roars of laughter which ensued, Lord Coleridge woke up with a start, 
and judgment was eventually given for the defendant. 


Loneevity or Lawrers.— The life of a busy lawyer is an arduous 
one, but the evidence in a recent case before Swinren Eapy, J., goes 
to show that his labors are not so exhausting as they are generally sup- 
posed to be. One of the medical witnesses in this case stated that 
softening of the brain was common among rural laborers, the cause of 
the disease being the lack of brain exercise. The intellect of a rural 
laborer rusted rather than wore out, and he was liable to an attack of 
apoplexy at a comparatively early age. The witness referred, in sup- 
port of his theory, to the case of judges and others whose thinking 
capacity was continuously employed, and who lived to a far greater 
age than the average rural laborer. This evidence (which appeared to 
afford much satisfaction to the learned judge) is to some extent cor- 
roborated by that of an eminent oculist, who told us of cases where the 
eyesight had not benefited by abstinence from reading and writing. 


The difficulty, of course, is to ascertain the exact point at which . 


exercise of the brain ceases to be beneficial.— Solicitors’ Journal, 
February 11, 19065. 


Tacxeys ’’ LyncuErs. — Evidently the blatant boaster, who 
after participating in the burning of the two negroes at Statesboro, 
Ga., and no grand jury would indict the lynchers and no trial jury 
would convict them, knew what he was talking about. The news to- 
day that the grand jury at that place has failed to find indictments on 
the ground that sufficient evidence was lacking, justifies his confidence, 
though the evidence presented was conclusive enough to convince the 
judge that called the jury together. The citizens who made up that 
body have been too timid or too sympathetic to do their sworn 
duty and have left their State to wallow in its disgrace. They have 
practically declared lynching a safe pastime and the mob an established 
and socially recognized institution. 

Recently we commented upon a public letter by Dr. Julius D. 
Dreher of South Carolina, treating the question of lynching in that 
State and in the South. He still keeps hammering away and is doing 
good work in driving wedges of truth and soberness into the public 
mind. In astill later communication tu the Columbia State he says: — 
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The lynching goes on and the lynchers go free, thus largely increasing the 
number of murderers who have not had their deserts in the South. There is 
some encouragement in the tone of the Southern press, especially since the 
Statesboro horror, but until some of the lynchers are hanged as murderers ard 
others are put in penitentiaries for life we need not expect much improvement 
in the present state of affairs. ? 


If these words were said by this or another Northern paper they 
would draw out lectures in abundance upon bigotry, prejudice and 
ignorance of conditions ; but, spread before the people by one of them- 
selves who understand these conditions thoroughly and whose only 
motive for speaking is a patriotic interest in his native State and an 
ardent desire for its elevation and advancement, they cannot be 
answered in any such way. 

The mob is a comparatively new institution in the South. There were 
personal and deadly encounters in the old slavery days. There was un- 
due readiness to avenge personal quarrels with sword and pistol, and 
human life was then, as now, held more cheaply there than in the other 
old sections of the country; but the rabble did not take the law into its 
own hands. It wouldn’t have been permitted to do so. If the negroes 
have to some extent grown forward and insolent since the declaration 
of freedom for their race, the same is true to an equal, if not greater, 
extent of a certain class of whites. The people of this class go by 
various names. They are called ‘‘ mean whites ’’ in Virginia, ‘‘ conches ”’ 
in North Carolina, ‘‘ low-downers’’ in South Carolina and ‘‘ crackers ’’ 
in Georgia and Florida. 

These people are the descendants of those who were of the pariah 
class in the semi-feudal days before the Civil War. Their place in the 
social system was of the lowest. They were ignorant, listless, brutal 
when they dared to be, without hope or ambition of ever being any- 
thing beyond the primitive and undeveloped representatives of the class 
into which they were born. White society looked down upon them 
with a kind of charitable contempt; but the negroes despised them. 
Consequently, there was hatred between the ‘‘ poor white trash’’ and 
the slaves, and that hatred has continued over and has become inten- 
sified under the new conditions. 

As a result of the Civil War convulsions, society at the South was 
overturned. Those who had had property lost it. The ‘‘ tackeys’’ 
with nothing to lose, were then on an equality in that respect, and not 
a few found an advantage in the resultant social, political and business 
confusion. There are many of them who are getting up in the world 
and have an ambition to be considered as having belonged to the 
anded or learned, or slave-owning class. When giving strangers an 
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inventory of themselves they will so represent their origin. But the 
expert easily detects the sham. A lynching always exposesthem. Un- 
less a stray degenerate gets mixed up in the mobs, there will be found 
there no representative of what used to constitute the ‘‘ chivalry ’’ of 
the South. Ninety-nine out of a hundred will be found of ‘‘ tackey ”’ 
origin; so when it is stated that some of the ‘‘ leading citizens’’ par- 
ticipated the story should not be credited. They are ‘‘ tackeys”’ or of 
**tackey’’ origin. They may have acquired property, but they have 
kept along with it the debasement and unregulated passions of their 
ancestry. They are natural Anarchists, and while they are in the 
ascendant, laws are of little avail. — Boston Evening Transcript. 
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CuristiaAN Science Heater. — The liability of an irregular practi- 
tioner of this kind in « civil action for negligence and deceit, brought 
by adisappointed patient, was the matter decided in Spead v. Tomlin- 
son! by the Supreme Court of New Hampshire. In April, 1898, the 
plaintiff, who was then about fifty-five years old, suffered from an 
attack of appendicitis, employed a medical practitioner for several 
months, and learned in a general way the course pursued by physi- 
cians in the treatment of that disease. During the summer of 1899 
she became interested in the doctrines of Christian Science and at- 
tended meetings where the defendant told of wonderful cures he had 
performed. November 13, 1899, the plaintiff noticed symptoms similar 
to those which had ushered in the previous attack of appendicitis, 
visited the defendant at his home, informed him of the nature of 
trouble and her dread of a surgical operation, and employed him to 
treat her. The defendant told her that a surgical operation was not 
necessary, that she was not to take any medicine, and that he could 
and would cure her if she continued his treatment. He directed 
her to read ‘‘ Science and Health,’’ to continue her usual diet of solids 
and to take her accustomed exercise. He also read to her extracts 
from ‘* Science and Health ’’ and administered treatment by sitting in 
front of her in an attitude of prayer. The plaintiff employed the 
defendant for several days, and during this time her illness increased. 
She finally placed herself in the hands of physicians, submitted 
to a surgical operation, and was cured. There was evidence 
tending to show that the defendant’s treatment was injurious to the 
plaintiff, and that, if it had been persisted in, a cure would have been 
impossible. The plaintiff knew that the defendant made no claim to 
any knowledge of medicine and surgery; that he relied solely on the 
power of God to heal disease and that his advice and treatment were 
contrary to what she would have received from a physician. She tes- 
tified that she employed him because she believed he could cure her, 
and that her belief was based upon his representations as to the efficacy 
of his treatment in other cases. She further testified that she did not 


1 59 Atl. Rep. 376. 
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doubt the sincerity of Christian Scientists, nor the sincerity of her own 
belief in their doctrines at the time she employed the defendant. 

It was held that to enable the plaintiff to recover against a Christian 
Science healer on account of deceit based on his statement that he 
could and would cure plaintiff, the latter must not only prove that the 
representation was false, but also that it was made with a fraudulent 
intent. The fact that a statement as to a matter not susceptible of 
personal knowledge is untrue is not alone evidence that it was made 
with fraudulent intent, but there must also be evidence that the maker 
knew that it was in some respect untrue, before there is anything to 
submit to the jury. 

The effect of this decision is that a person who voluntarily submits 
to treatment according to the practice of the so-styled Christian Scien- 
tists must abide by the results of his own folly and cannot recover 
damages of the healer on the ground that such treatment is against 
public policy. If, however, the patient should die in consequence of 
taking the advice of the healer, the latter might under the criminal 
laws of the State be found guilty of manslaughter. On the re-argu- 
ment of the case before the Supreme Court Mr. Justice Youne deliv- 
ered the opinion in which he refers to such an application of the crim- 
inal law, saying : — 


It does not follow, as a matter of law, from the fact that the plaintiff can- 
not recover in this action on the count in negligence, that the defendant would 
not have been guilty of manslaughter if the plaintiff had died from the effects 
of his treatment. If he had been indicted under the provisions of section 8, 
c. 278, Pab. St. 1891, the State would base its right of action on his failure to 
perform a duty the law imposed on him for its benefit. The State has a direct 
interest in the lives and health of all its citizens. Every one who has todo 
with the lives and health of others not only owes the individuals with whom he 
comes in contact a legal duty, but also owes the State the duty of using ordi- 
nary care to do nothing which will endanger their lives or health. In an action 
by the State, it would be no answer to show that, if the deceased had used 
ordinary care to avoid being injured, he would not have died; for the defend- 
ant is not indicted for his failure to perform a duty the law imposed on him 
for the deceased’s benefit, but for his failure to perform one imposed on him 
for the benefit of the State. It is no more an answer in such an action to show 
that, notwithstanding the defendant’s fault, death would not have resulted if 
the deceased had used ordinary care to avoid being injured, than it would be 
in an action against one of two joint tortfeasors to show that, notwithstanding 
the defendant’s negligence, the plaintiff would not have been injured if the 
other had done his duty.} 


1 State v. Center, 85 Vt. 378; Com- Pierce, 138 Mass. 165; 52 Am. Rep. 
monwealth v. Collberg, 119 Mass. 350; 264; State v. Hardister, 38 Ark. 605; 
20 Am. Rep. 328; Commonwealth v. 42 Am. Rep. 5; Rex v. Walker, 1 C. & 

P. 320; Rex v. Long, 4 C. & P. 423. 
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This decision seems to point out the proper policy of the State in 
dealing with cases involving the teachings of Christian Science. The 
courts and the legislature cannot interfere with religious beliefs, or 
religious practices so long as these do not involve infractions of the 
criminal law. The religious beliefs of this sect control their views of 
the art of healing and any prohibitive interference with these practices 
in respect to healing, however contrary these may be to the general 
experience of mankind and to the teachings of real science, would be 
regarded as an interference with their religious belief. Therefore if a 
person capable or acting for himself employs a Christian Science healer 
to treat him, he cannot turn round and bring an action against him for 
malpractice. A different question arises, however, as intimated in the 
New Hampshire decision, when the patient dies in consequence of the 
advice or practices of the healer. The State may then intervene by 
virtue of the criminal law. It might, perhaps, intervene also for the 
protection of children too young to act for themselves. 


Avoutsion as Arrectinc Bounpary Line Between STATES AND BeE- 
TWEEN INpivipuat Owners. —In Missouri v. Nebraska,! the Supreme 
Court of the United States hold that avulsion by the Missouri river, 
the middle of whose channel forms the boundary line between the States 
of Missouri and Nebraska, works no change in such boundary, but 
leaves it in the center of the old channel. 

The same rule holds as between individual owners. Mr. Justice 
Hartan delivering the opinion said: In New Orleans v. United States,? 
argued elaborately by eminent lawyers, Mr. Webster among the number, 

_ this court said : ‘‘ The question is well settled at common law, that the per- 
son whose land is bounded by a stream of water, which changes its course 
gradually by alluvial formations, shall still hold by the same boundary, 
including the accumulated soil. No otker rule can be applied on just 
principles. Every proprietor whose land is thus bounded is subject to 
loss by the same means which may add to his territory; and as he is 
without remedy for his loss, in this way, he cannot be held accountable 
for his gain.’’ It was added — what is pertinent to the present case — 
that ‘‘ this rule is no less just when applied to public than to private 
rights.”” The subject was under consideration in Missouri v. Ken- 
tucky,? and Indiana v. Kentucky.‘ But it again came under consid- 
eration in Nebraska v. Iowa.5 

1 25 Sup. Ct. Rep. 155. 4136 U. 8. 479; 34 L. ed. 329; 10 

210 Pet. 662, 717; 9 L. ed. 5738, Sup. Ct. Rep. 1051. ; 
594. . 5 143 U. S. 359, 861 867, 370; 36 L. 

3 11 Wall. 395; 20 L. ed. 116. ed. 186, 187, 190, 191; 12 Sup. Ct. 

Rep. 396, 398, 400. 
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In the latter case, the court, after referring to the rule announced 
in New Orleans v. United States, and citing prior cases in which that 
rule had been recognized, said: ‘‘ It is equally well settled that where 
a stream which is a boundary from any cause suddenly abandons its 
old and seeks a new bed, such change of channel works no change of 
boundary; and that the boundary remains as it was, in the center of 
the old channel, although no water may be flowing therein. This sud- 
den and rapid change of channel is termed in the law, avulsion. 

‘* These propositions, which are universally recognized as correct 
where the boundaries of private property touch oa streams, are in like 
manner recognized where the boundaries between States or nations are, 
by prescription or treaty, found in running water. Accretion, no mat- 
ter to which side it adds ground, leaves. the boundary still the center of 
the channel. Avulsion has no effect on boundary, but leaves it in the 
center of the old channel.’’ 


Compounp Interest. — A national bank cannot compound interest 
oftener than is permitted by a State statute, although the compound 
interest is less than the rate allowed by the State laws. Mr. Justice 
Homes delivering the opinion of the Supreme Court of the United 
States, so holding in Citizens’ Nat. Bank v. Donnell! said: The rate 
of interest which a man receives is greater when he is allowed to com- 
pound than when he is not, the other elements in the case being the 
same. Even if the compounded interest is less than might be charged 
directly without compounding, a statute may forbid enlarging the rate 
in that way, whatever may be the rules of common law. The Supreme 
Court of Missouri holds that that is what the Missouri statute has done. 
On that point, and on the question whether what was done amounted 
to compounding within the meaning of the Missouri statute, we follow 
the State court.? 

Therefore since the interest charged and received by the plaintiff 
was compounded more than once a year, it was at a rate greater than 
was allowed,® and it was forfeited. 


A Decree or THE Prosate Court, WITHIN ITS JURISDICTION, I8 NOT 
Supsect To Cottaterat Atrack.t— Mere knowledge of a purchaser of 
real estate, at a sale in partition proceedings, of pending litigation 


1 25 Supreme Ct. 49. 3 U.S. Rev. Stats., sec. 5197, U. 5. 
2 Union Nat. Bank v. Louisville, N. Comp. Stat. 1901, p. 3493. 
A. & C. R. Co., 163 U. S. 025, 831; 41 4 Tobin v. Larkin (Mass.),72 N. E. 
L. ed. 177, 179; 16 Sup. Ct. Rep. 1089. 985; citing Gale v. Nickerson, 144 Mass. 


: 
q 
| 
q 
a 
e | 
qq 
4 
a 
q 
a 
4 
4 
. 
q 
- & 
XUM 


NOTES OF RECENT DECISIONS. 299 


affecting the property, does not invalidate his purchase so long as 
the decree remains unrevoked. Where the vendee in a contract for 
the sale of real estate obtained a decree against two of the owners for 
specific performance of the contract as to eleven-twelfths of the prop- 
erty in a suit against all, but while the litigation was pending one of the 
two owners affected by the decree died, and the third owner, with 
knowledge of the litigation, brought partition proceedings and had the 
land sold, a supplemental bill by the plaintiff in the petition for specific 

_ performance against the surviving vendor and the purchaser at the 
sale, praying to have the decree in the original case carried into exe- 
cution as between the parties to the original suit, stating that the ad- 
vertisement of the partition sale was purposely framed and published so 
as to afford the plaintiff no notice of the proceedings and sale, and with 
the intent to evade the decree on the original bill, is insufficient, where 
it does not charge that the purchaser at the partition sale was a party 
to the wrong or had any knowledge of it. 


Detivery or Deep. — Where deeds were delivered to and held by 
one of the grantees, who was the grantor’s man of business, subject to 
the grantor’s control, revocation, or alteration, while she lived, and 
the other grantee knew nothing of their existence until after the death 
of the grantor, there was no delivery of the deeds.! 

To make a deed effectual, it must be delivered to the grantee, or to 
some person for him, so that it has passed out of -the control of the 
grantor. But where a deed is beneficial to the grantee, and is placed 
on record by the grantor, or some one at his direction, a delivery and 
acceptance are to be presumed.” 


A MorTGaGe OR OTHER CHARGE UPON PROPERTY BECOMES FouNoTUS 
Orricio arreR Payment, and cannot be issued again by the debtor, 
though the second purchaser takes it in good faith for full value paid. 
This familiar principle was applied to debentures which were a charge 
upon property in a recent English case, Re Routledge and Sons, 
Limited. The company in that case had bought up some of its own 


415; 11 N. E. 714; Tucker v. Fisk, 154 1 Cole v. Killam (Mass.), 72 N. E. 
Mass. 574, 28 N. E. 1051; Harris v. 947. 

Starkey, 176 Mass. 445; 57 N. E. 698; 2 Peters v. Berkemeier (Mo.), 88 
79 Am. St. Rep. 822; McCooey v. New 5S. W. 747. 

York, New Haven & Hartford Railroad, 3 (1904) 2 Ch. 474; 72 L. J. Ch. 
182 Mass, 205; 65 N. E. 62; Fosterv. 843. 

Abbot, 8 Metc. 596. 
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debentures and registered them in the name of the company. Then it 
transferred the debentures to bona fide purchasers for value who took 
them innocently, only to discover later on that the securities were in 
the eye of the law mere waste paper. It was certainly hard on the 
transferees, but ‘‘ logic is logic,’’ as Wendell Holmes’ Deacon remarked, 
and following it Mr. Justice Buckley saw no way out of the conclusion 
that the company having become assignee of its own debt and also of 
its own undertaking by way of charge to secure the payment of the 
debt, the debt was extinguished — absolutely gone, and there was 
therefore nothing which the company could transfer. ‘‘ But,’’ inquires 
the editor of the Law Quarterly Review, ‘‘is that inference which the 
learned judge drew so irresistible? Merger is on the authorities a 
question of intention; and if so, was not the very fact that the com- 
pany had taken a transfer of the debentures into its own name strong 
evidence of an intention on its part to keep the debentures alive so as 
to pass them on—as in fact it did — to transferees for value? No 
injustice is done in such a case to’ the other debenture-holders, for 
the aggregate of the company’s indebtedness on the issue remains the 
same: while on the assumption of a merger great injustice is done to 
the purchasers from the company. It is quite different where a com- 
pany pays off some of the debentures and then issues new debentures 
in their place — reissue is a wrong term — to rank pari passu with the 
unredeemed debenture-holders of the series: for in such case the com- 
mon fund has been reduced by the payments for redemption, while at 
the same time a number of new debenture-holders have been brought 
in to share it.’’ It seems, however, that the decision of the court is 
unquestionably correct. 

The case above cited was followed and — extended in Re W. 
Tasker & Sons, Limited.1 In this case the circumstances were 
similar, save that the company did not take actual trans- 
fer of the debentures to itself. It paid the money due on 
them and took a blank transfer. Subsequently they were issued 
again for value and the transfers were filled up with the names 
of the new holders. Technically there was not quite so strong a case 
of merger as in Re George Routledge & Sons, but in principle the 
effect was the same. The company satisfied the debt which the deben- 
tures, as originally created, represented. Hence they had discharged 
their office, and the other debenture-holders of the same series were 
entitled to exclude them from ranking pari passu. 


149 Sol. Jour., p. 199; fully reported Jd., p. 165. 
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CrounaL Law: Trarric Pusiic Orrices sy Memsers or Con- 
eress — No Orrense THE TRAFFICKING 1s Done BerorE THE Mem- 
Has TaKeEN THE OaTH oF Orrice —ConsTRUCTION or 
Sratutzs, 1781. —In the case of United States vy. Dietrich, 
decided in the Circuit Court of the United States at Omaha, on Janu- 
ary 8th of this year, Charles H. Dietrich, a Senator of the United 
States from Nebraska, had been indicted under section 1781 of the 
Revised Statutes of the United States, for receiving, and agreeing to 
receive while a member of the Senate of the United States, a valuable 
consideration from one Fisher, for procuring or aiding to procure for 
Fisher, the appointment of Postmaster at Hastings, Nebraska. The 
statute under which the indictment was found, recites that ‘‘ every 
member of Congress * * * who commit certain acts, shall be 
guilty of a misdemeanor, etc.’’ Dietrich was elected to the Senate 
by the Legislature of Nebraska on March 28th, for a term beginning on 
December 2d. He could not have qualified, nor did he qualify until the 
latter date. The nefarious work for which he was indicted, was done 
between the two dates. These facts appearing, the court directed the 
jury to find a verdict of not guilty, which was done. Mr. Court 
Judge Van Devanter, before whom the case was tried, stated that he 
had been unable to find any case where such a statute had been applied 
to an officer elected, but not yet qualified. The propriety of 
the decision is obvious. The statute used the words ‘‘ member of 
Congress,’’ and Dietrich was not a member of Congress until he had 
taken the oath of office and non constat that he might ever become such. 
Criminal statutes are construed strictly, and it need not be argued that 
when the statute says ‘‘ member of Congress,’’ it means something more 
than one who has been elected to Congress, and who may or may not 
become a member of that body accordingly as he qualifies by taking 
the oath of office when the proper time comes. After the rendition of 
this decision, a bill was introduced in Congress to extend the provisions 
of the statute so as to make it apply to members elect as well as to 
members in fact. The bill will probably be allowed to drop. What 
Senator Dietrich did is villainously a common offense among members 
of Congress at Washington, and they are not going to be in a hurry to 
pass a law for cutting off their own revenue and rendering criminal 
their practices which have hitherto been unnoticed. It should be added 
that the Corrupt Practices Acts of some of the States reach back still 
further, and apply to the cases of candidates for offices making such 
promises. The case will be recalled of the Brooklyn sheriff, who made 


1126 Fed. Rep. 676. 
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corrupt promises, which were tantamount to the buying of his office; 
for which, upon the discovery of his offense, he was removed from 
office by Governor Odell, the judiciary of that State refusing to 
reinstate him. ; 


EXcEption OR RESERVATION IN COVENANT NOT AN EXCEPTION oR Rzs- 
ERVATION FROM THE Grant. —In Wendall v. Fisher,' by the granting 
and the habendum clauses in the deed the land therein described was 
conveyed in fee. The clause, ‘‘ except a right to pass and repass in 
the road leading from the barn to the swamp where we get mud, by our 
putting up the bars, with the teams and otherwise,”’ first appears in the 
covenant against incumbrances. This exception must be regarded, 
therefore, as inserted only for the purpose of modifying to that extent 
the liability upon the covenants. It did not estop the grantee from 
denying the existence of the right therein described, as against any 
person asserting it. Much less was it a reservation or exception from 
the grant.? 


Property IN THE Hanps oF A TRUSTEE IN BaNKRUPTCY 1s NOT Exempr 
FROM THE STATE AND MonicipaL Taxes to which similar property in the 
same locality is subject. Mr. Justice McKenna, delivering the 
opinion of the court, said: ‘‘By the transfer to the trustee no 
mysterious or peculiar ownership or qualities are given to the 
property. It is {dedicated, it is true, to the payment of the cred- 
itors of the bankrupt, but there is nothing in that to withdraw it from 
the necessity of protection by the State and municipality, or which 
should exempt it from its obligations to either. If Congress has the 
power to declare otherwise and wished to do so the intention would be 
clearly expressed, not left to be collected or inferred from disputable 
considerations of convenience in administering the estate of the bank- 
ropt.”’ 


Conrirmatory Deep. -—*A deed stating that it is given to replace a 
certain lost deed of the same tenor is merely confirmatory and does not 
pass a title to ajpart of%the land which one of the grantors had 
acquired after the execution of the lost deed and before the execution 
of the confirmatory one.4 The court say: ‘‘ If there had been no evi- 
dence before’ the court other than the language of the deed itself to 


172 N. E. Rep. 322 (Mass., Nov.23, 3 Swarts v. Hammer, 194 U. S. 441. 
1904). 4 Scaplen v. Blanchard (Mass.), 72 
2 Weed Sewing Machine Co.v. Em- WN. E. Rep. 346. 
erson, 115 Mass. 554. 
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show its meaning, the recital would show, as between the parties and 
those claiming under them, that it was not given to create a new title, 
but only to perfect the evidence of a title created long before. It was 
‘given to take the place of a deed given’ previously, which had been 
lost. It was ‘of the same tenor’ as the lost deed. Taking all its 
language together, it did not purport tu convey anything. So far as 
it was a deed at all, it was strictly a confirmatory deed.’’! 


anpD Lanp AppuRTENANT — ConsTRUCTION oF WILL. — Tes- 
tator devised to his wife a ‘‘ house and the land appurtenant thereto, 
being the house I now live in;’’ describing the land by metes and 
bounds, which stopped at the west boundary of the lot originally bought 
by him, but did not include land under an addition to the house, and a 
barn back of it, which he built on land subsequently purchased. Sev- 
eral years before his death, testator conveyed land west of this lot, and 
up to a line 23 feet from the west line described in the will. The land 
next west of the addition was always used as a passage to the yard and 
for a path to the barn, and the barn was used with the house; being 
connected by a plank walk. It was held that the strip of land west of 
the house should go with the lot devised.?g#Knowlton, C. J., delivering 
the opinion, said: ‘‘ It is plain that the description of the appurtenant 
land by metes and bounds is incorrect, for there can be no doubt that 
the house and land appurtenant included at least all the land under the 
house — the L as well as the older part of the house. It follows with 
equal certainty that the description of the land mentioned in the third 
clause, by a reference to its quantity and the source from which he ob- 
tained it is also inaccurate. The intention of the testator that his wife 
should have the house and the land under it, and the land which prop- 
erly belonged with it, is too plain to admit of question, and other lan- 
guage in the will must yield to this provision. Inasmuch as the other 
language that would fix the boundary line, if it stood alone, is erroneous 
both in the description of the devise to the widow and in that contained 
in the third clause, we are left to determine, as well as we can, where to 
establish the line which will include the land which is appurtenant to 
the house, as the testator understood it. * * * The previous use 
of the property by the testator and his family, together with a sale of 


1 See Braniiam v. Mayor and Com- 268; Fauntleroy’s Heirs v. Dunn, 3 
mon Council of San Jose, 24 Cal. B. Mon, 594-617. 
585-606; Ing v. Brown, 3 Md. Ch, 2 Millerick v. Plunkett (Mass.), 72 
521; Fryer v. Rockefeller, 63 N. Y  N.E. Rep. 354. 
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the corner lot mentioned in the third clause after the will was made, 
with a boundary leaving 23 feet of the lot to be used as it had been 
used, and the occupation of the testator afterwards until his death, with 
no change in his will, are indications that he intended to include in the 
devise to the wife not merely the land under the L, but also a reasona- 
ble quantity westerly of it, which would include the barn, and leave 
the boundary a straight line from front to rear.’’ 


LIABILITY OF GOVERNMENT FOR TERMINATING Mart Contract. — The 
Supreme Court of the United States on January 10, 1905, handed down 
the decision of the court in the case of Slavens v. The United 
States,) involving the liability of Goverament on mail contracts term- 
inated in advance of the time for which they were made. Slavens 
secured contracts to transport the mails in Boston, Brooklyn 
and Omaha for four years. During the term the postmaster-general 
decided to carry a part of the mails in Brooklyn and Boston by electric 
car line. The contractor brought suit to recover for services as if 
they had been performed. The court refused to grant the prayer, — 
saying the law gives the postmaster-general power to put an end to a 
former service upon a stipulated indemnity of one month’s extra pay 
being given to the contractor, and that he has the same power when a 


mail service is to be discontinued only in part. 


Ricut or Mininc Companies To Cut TrmsBer on’ Pusric Lanps For 
Roastinc Ores. — The Supreme Court of the United States decided 
January 10, 1905, the case of The United States v. The United Verde 
Copper Mining Company of Arizona,’ which was a proceeding to recover 
$38,000 on account of timber cut from the public lands and used in 
roasting ore, in favor of the defendant. A regulation of the Interior 
Department directed that timber should not be used for smelting pur- 
poses, whereas the law authorizes miners to cut public timber for 
‘*domestic purposes.’’ The opinion was by Justice McKenna, who 
held that the words ‘‘ domestic purposes ’’ included the roasting of ore 
and that the mining company was entitled to cut timber on the public 
land for that purpose. He also held that the secretary had no author- 
ity to promulgate a regulation extending the scope of the law, as would 
be the effect in this case, if ore roasting was to be construed as ore 
smelting. 

125 Sup. Ct. Rep. 229. Opinion 2 25 Sup. Ct. Rep. 222. 
by Mr. Justice Day. 
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Atrorngy at Law: Misconpuct — Dissarment. — Where an attor- 
ney encouraged a witness in a criminal case to continue in conceal- 
ment and avoid attendance, when it was known he would be required 
as a witness, it was a breach of professional duty, subjecting him to 
discipline therefor, which was suspension from‘practicing as an attorney 
or counsellor in any of the courts of this State for the period of one 
year. 


Bangruproy: Watver or Exemption 1s Morteace.—The waiver 
_ of homestead exemption in a mortgage given by a bankrupt is in favor 
of the mortgage creditor alone, and does not inure to the benefit of 
others. If the mortgage is valid, the exemption as against the mort- 
gage creditor is restricted to the equity of redemption, and the rights 
of other creditors are subordinate to both the mortgage lien and the 
payment of the bankrupt’s exemption allowance given him by statute 
in case of sale.? 


Tue ConsTiTUTION OF THE UNITED STATES IS FOR THE PEOPLE OF THE 
Unirep STATES AND FOR THE Onty. — In the Chinese exclusion 
case of United States v. Ah Sou® in the Circuit Court of the United 
States for the Ninth Circuit, it was contended in behalf of the United 
States that the privileges of the Constitution of the United States should 
not be extended to those unlawfully within her boundaries who had 
secured, as Ah Sou had done, entrance into the United States in viola- 
tion of law, she having been smuggled into the country by means of 
fraud practiced upon the immigration officers; and that consequently 
she having been found to be unlawfully here upon a hearing before the 
officers specified by the Alien Exclusion Act, and ordered to be 
deported, she was not to be entitled under the Constitution to a trial by 
jury. The United States Attorney, Hon. Jesse A. Frye, in his brief 
says: Why observe the Constitution and not the laws passed in pur- 
suance thereof? Counsel appeals to the love which this Honorable 
Court should have for the Constitution, and the principles which have 
given this nation life. So do we, and we express that appeal in the - 
language of Mr. Blackburn Esterline, as found in the American Law 
Review of November and December, 1904: ‘‘If there is any one 
proposition with which human controversy has had to deal and with 
which a race has struggled, that may now be regarded as settled 
beyond all debate of human tongues — settled on the field of battle 


1 In re Lane, 101 N. W. Rep. 613. 8 182 Fed. 878. 
2 In re Nye, 138 Fed. Rep. 33. 
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beyond all question— yea, absolutely and forever settled, that 
proposition is, that the Constitution was ordained and established, 
as in the preamble declared, for the PeopLe or THE Unitsp Srarss, 
And every word which follows the preamble, from first to last, was at all 
times from the beginning, is now, and ever shall be through the genera. 
tions yet unborn, applicable to the people, and to the people only, of 
the United States.’’ 


Savines Bangs: Decree or CaRE TO BE OBSERVED IN Payine 
Drarts. — In Kelley v. Buffalo Savings Bank,' the Court of Appeals of 
New York rendered an important decision upon this subject, holding 
that where, after the death of a depositor in a savings bank, of which 
fact the bank was ignorant, his bank book was produced, and a draft 
presented, purporting to bear his signature, which was paid by the bank, 
it is not liable for any error, if it used ordinary care in making payment. 

But where a savings bank failed to make a physical comparison of a 
purported signature to a draft with the signature of the depositor on 
file in the bank, and in point of fact the signature was a forgery, the 
bank is liable for such payment, for failure to exercise due care and 
ordinary caution. 

A handbook was issued to the depositor in her name, and she signed 

her name in the signature book kept by the defendant for purposes of 
identification. At the time when this account was opened there were 
in force certain rules adopted by the defendant, which were posted in 
a conspicuous place in its banking room, and also printed in each pass- 
book issued by it. One of these rules provided that‘ the secretary 
will endeavor to prevent frauds, but all payments made to persons pro- 
ducing the deposit books or duplicates thereof, shall be good and valid 
payments to the depositors respectively.’’ Another rule provided that 
‘*on the decease of any depositor the amount standing to the credit of 
the deceased shall be paid to his or her legal representatives when 
legally demanded.’’ 

After the death of the depositor the whole amount of the deposits 
was drawn out by several drafts signed in the depositor’s name by her 
sisters and her mother. At the times these drafts were presented and 
paid the bank made no effort, by a critical examination or physical 
comparison, to ascertain the genuineness of the signatures of any of 
said drafts or orders, or to ascertain the identity of the person present- 
ing the same. 


172 N. W. Rep. 995. 
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Mr. Justice Werner, delivering the decision of the Court of Appeals, 
said: — 


The immediate question presented by this appeal is whether, upon the record 
before us, the plaintiff is entitled to recover; and, as the decision of this ques- 
tion necessarily involves an inquiry into the duties and responsibilities of sav- 
ings banks toward their depositors, the case is one of more than ordinary 
professional interest and practical importance. Savings banks are prominent 
actors in our modern business life. Many of them count their deposits by 
the millions, and number their depositors by the thousand. Many, if not most, 
of these depositors are persons in the humbler walks of life, living in widely 
scattered sections of their respective communities, visiting the banks in- 
frequently, having no personal acquaintance with bank officials or employés, 
and no convenient or satisfactory means of immediate identification when 
their identity is questioned. These conditions are in striking contrast 
with those which prevail in the intercourse between the officers and 
employés of discount banks and their patrons. The majority of the latter 
are persons actively engaged in business, making daily or at least 
frequent visits to their respective banks. Their signatures are familiar 
to the officers and employés of the banks, and if, now and then, there is need 
of identification, it can usually be furnished without much difficulty. These 
conditions clearly indicate the difference between the two classes of banks, as 
well as the necessity for the law which permits savings banks to adopt reason- 
able rules, adapted to the nature of their business, which rules, when properly 
adopted and promulgated, are binding upon them, their depositors, and those 
who succeed to their interests. Outside of these special rules, however, there 
are many questions affecting the interests of savings banks and their deposi- 
tors which must be determined by broad and comprehensive legal rules of gen- 
eral application. One of these questions arises out of the relations between 
the savings banks and the legal representatives of deceased depositors. What 
degree of care must a savings bank exercise in paying money out of a deposi- 
tor’s account after his death, upon the production of his bank book, and the 
presentation of a draft purporting to bear his signature, when the bank has 
had no actual notice of the depositor’s death, and nothing has transpired to 
charge it with knowledge of that fact? That is the question which underlies 
all other questions in this case. 


This question was decided in accordance with the holding stated 
above. 


Easement oF or War: User ror Premises Exrenpinc Be- 
YOND THE Dominant Lanp. — The grantee of a right of way is only en- 
titled to use it bona fide for purposes of the dominant tenement, and 
the owner of the servient tenement is entitled to relief if the acts of 
the grantee of the right of way necessarily involve its use for the pur- 
poses of buildings upon other land to which the rightof way is not 
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appurtenant, thereby increasing the area of the dominant tenement, 
"and consequently the burden of the servient tenement. 

The defendant having a right of way over the plaintiff’s land col- 
ored pink on a plan, and being also owner of certain adjoining land 
colored white on the plan, had by his own acts completely landlocked 
the white land so that the only access thereto was now over the pink 
land and partly on the white land. The factory was all one building 
and a substantial part of it was on the pink land. The only access to 
it from the highway was by means of the right of way. It was held 
in Court of Appeal of England in Harris v. Flower’ that the acts of 
the defendant did not amount to an abandonment or extinction of the 
right of way; but that the proposed user for the purposes of the 
part of the building erected on the white iand was in excess of the 
grant. 


A Lren mw Favor or a Factor 1s Impiimep sy Law, without an 
express agreement between the parties, upon all the goods in the hands 
ofa consignee who is given the power to sell them for the advances 
which he makes for his consignor in conducting the business of his 
agency.” 


Paro, AGREEMENT TO EstaBLisH A Bounpary — To make valid an © 


agreement to fix a line between two contiguous tracts of land, there 
must be doubt and uncertainty as to the true place of the line, else the 
agreement is void. Where there is in fact, under the facts, such doubt 
and uncertainty, such oral agreement, if at once carried into execution 
by actual possession, is valid, without other consideration than the set- 
tlement of disputed boundary.* 


EXTENSION OF Time oF PAYMENT Is A VALUABLE CONSIDERATION. — 
A valid extension of the time of payment of a pre-existing debt for a 
month and the taking of a mortgage at the same time as security there- . 
for, constitutes the creditor a bona fide mortgagee for value, as against 
the holder of a mortgage on the same property whose mortgage was 
previously executed, but recorded subsequently.* 


174 L. J. Rep. Ch. Div. 127. 

28o held in Plattner Implement 
Co. v. International Harvester Co., 
183 Federal, 376, citing Nagle v. Mc- 
Feeters, 97 N. Y. 196, 202; Williams 
v. Tilt, 36 N. ¥. 319; Kruger v. Wil- 
cox, 1 Ambler, 252, 254; Green v. 


Farmer, 4 Burr, 2214, 2218; Lickbar- 
row v. Mason, 6 East, 21, 28; 1 Jones 
on Liens, § 418. 

3 Le Comte v. Carson, 49 S. E. Rep. 
238. 
4 O’Brien v. Fleckenstein, New 
York Court of Appeals, Jan. 31, 1905. 
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The court, O’Brien, J., delivering the judgment, say :— 


Under the authorities we think that a new element or consideration was 
imported into the transaction between the parties; that is to say, by the exten- 
sion of time upon the pre-existing debt and the taking of security to be 
enforced at the end of thattime. The law upon this question is thus stated in 
Joues on Mortgages: ! ‘The giving of further time for the payment of an 
existing debt by a valid agreement, for any period hewever short, though it be 
fora day only, is a valuable consideration and is sufficient to support a mort- 
gage as a purchase for a valuable consideration.’”? It was clearly competent 
for the learned court below on the hearing of the appeal to decide upon the 
evidence in the case that just such an agreement was made as the considera- 
tion for the mortgage last executed but first recorded, and hence the reversal 
upon the law and the facts. The adjudicated cases that deal with the‘question 
as to what constitutes a valuable consideration in such a case as this are not 
very clear or satisfactory, and it may be said that they are in some respects 
apparently conflicting and contradictory. It must be borne in mind, however, 
that they deal with the question in various aspects. Sometimes the question 
‘arises between the immediate parties to the transaction, sometimes with re- 
spect to negotiable paper and the rights of securities claimed to have been 
discharged by some extension of time, and again with respect to the rights of 

“subsequent purchasers, asin thecase at bar. It is safe enough to say that the 
general trend of the cases and the consensus of opinion supports the rule or 
principle above stated. I have not been able to find any case where it has 
been held that such a transaction as appears in this record does not constitute 
a valuable consideration, and the absence of cases upon the precise point that 
could be so regarded as conclusive is doubtless due to the fact that for many 
years the rule above stated has been universally accepted and acted upon by 
the bench and the bar as the law in this State. 


IngurRY TO PassENGER FROM Fat or Car Winvow. — Faulkner v. 
Boston & M. R. R.,? decided by the Supreme Judicial Court of Massa- 
chusetts, Suffolk, in January, 1905*% was an action for injuries to a 
passenger caused by the fall of acar window when the train started with 
its usual motion. It appeared that the window and attachments were 
in good order, and that the fall must have been due to the window not 
having been properly fastened. There was no evidence that the rail- 
road employés raised the window and left it unfastened. The judge 
in the trial court directed a verdict for the railroad company. The 
Supreme Court by Loring, J., said: — 


The case which the plaintiff proved, therefore, was the falling of a window 
in good order on the train’s starting with the usual motion. The only infer- 
ence is that, when the window was put up and the bolt released to keep it up, 


1 Sec. 459. Boston Elevated R’y, 182 Mass. 572; 
272 N. E. 976, citing Kendall v. 66 N. E. 421. 
Boston, 118 Mass. 284; Wadsworth v. 3 72 N. E. 976. 
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the window was not raised high enough for the bolt to be shot clean over its 
rest; in other words, that the cause of the accident was negligence in rais 
the window when it was opened. The testimony of Greim that his window 
was up as high as it would go, and the window in question appeared to be 
equally high, does not cover this point. If a window is up so that the bolt 
holds the window by being more or less in contact with the rest, without lying 
on it fully, the difference in height would not be apparent between the lower 
part of the sash of that window and that of a window next it which was entirely 
up. There was nothing in the evidence introduced by the defendant which 
helped the plaintiff. 


Piepee or Nore: Duty or Prepcer.—In C. H. Larkin Co. v. 
Dawson,' it appeared that the maker of a promissory note deposited 
with the payee the promissory note of ‘a third person for a larger sum 
as collateral security, and that at the time such collateral note matured, 
the maker was amply able to pay it, but that the pledgee though re- 
quested by the pledgor to collect the note was grossly negligent in 
failing to do so and the amount thereof was lost by the maker’s sub- 
sequent insolvency. The Court of Appeals of Texas held that the 
pledgee was liable to the pledgor for the amount of such collateral note, © 
less the amount of the pledgor’s own note. The court further held 
that where a note is pledged as collateral the pledgor is relieved of 
responsibility as to its collection; the pledgee, as the holder of the 
legal title, being entitled to receive payment, and in the event of de- 
fault to collect the same and apply the proceeds in payment of the 
principal indebtedness, must bear the loss. 


EquiTaBLe Restrictions: Duration. — A restriction in a deed that 
the house to be built on the premises shall be set back a certain dis- 
tance from the street, and that the front elevation and material used 
shall correspond with the grantor’s adjoining house, will be taken to 
have been inserted for the benefit of the adjoining land of the grantor, 
and to constitute agreements enforceable as equitable restrictions, and 
not mere personal covenants. 

But the restriction is limited in its duration to the life of the first 
house erected on the granted premises, and is not a restriction in per- 
petuity. 

The Supreme Judicial Court of Massachusetts deciding to this 
effect in Welch v. Austin,? said as to the duration of the restriction: 
We are of opinion that the petitioner is correct in his contention that 


1 83S, W. 882. 272 N. E. (Mass.) 972, Jan. 5, 1905. 
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the duration of the restriction in the case at bar was limited to the life 
of the first house erected on the granted premises. This case is gov- 
erned by American Unitarian Association v. Minot.' Indeed, there is 
a reason here for holding the restriction to be limited in its duration, 
which we did not havein that case. * * * Tae parties to the deed 
in question could have provided that the restrictions should apply to 
any building erected on the land conveyed solong as the dwelling house 
then erected on the grantor’s land should stand unchanged. But they 
did not do so. What they did provide was that ‘‘ the dwelling house 
to be built on the granted premises’’ should be built in the way pro- 
_ vided, so as to correspond with the grantor’s ‘‘ adjoining house.’’ 
This might terminate the duration of the restriction, but cannot pro- 
long it. For example, if Brewster had torn down the dwelling house 
then standing on his lot before a dwelling house was built on the granted 
premises, the restriction might, perhaps, have been thereby brought 
-toanend. But by the terms of the provision adopted by the parties 
the duration of the restriction was measured by the life of ‘‘ the dwell- 
ing house to be built on the granted premises.’’ We are of opinion 
that the restriction created by this deed expires when the dwelling house 
now on the petitioner’s lot is torn down. The decree entered by the 
superior court must be modified accordingly. . 


MasTER AND SeRvANnT: AssuMPTION OF Risk. — The Court of Civil 
Appeals of Texas has sustained a verdict for $20,000 in the case of In- 
ternational and Great Northern Railway Company v. Moynahan.? It 
seems that the plaintiff, who was an engineer, was injured in a wreck 
caused by a defective switch. The evidence showed that the engineer 
had accepted and used without protest a defective headlight, and he 
stated in his testimony that if he had been equipped with a proper 
headlight he might have been able to stop the train before it reached 
the switch. In sustaining the verdict for the plaintiff, the court holds 
that the engineer did not assume the risk of injuries by accepting and 
using the defective headlight, and that the company’s negligence in 
misplacing the switch was the proximate cause of the injury. The 
plaintiff was thirty-eight years of age, and was earning from $140 to 
$150 a month. It was shown that he was a total physical wreck, par- 
alyzed, and incapacitated for labor. The verdict for $20,000, the 
court said, was warranted by the evidence. 


1185 Mass. 589; 71 N.E.551; 88 AM. Law Rev. 751. %768. W. 803. 
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This note is reprinted from the January number of this Review in 
order to correct the statement there made through error of type that 
the award of damages was for $80,000 instead of $20,000. 


ExtTRADITON OF GAYNOR AND GREENE. — The judgment of the Judicial 
Committee of the Privy Council in the Gaynor-Greene case was rendered 
at the council room onthe 8thinstant. This remarkable case attracted 
great attention in the United Kingdom as well as in the United States 
and Canada. There was no appeal from the judgments complained of 
jn Canada, but the United States Government obtained leave to appeal 
to the judicial committee from the decision of the colonial court. 

The hearing took place on the 16th and 17th December last. Sir 
Edward Clarke, K.C.; Mr. Donald Macmaster, K.C. (of the Canadian 
Bar); and Mr. Percival Clarke, appeared for the appellants, the United 
States of America. For the respondents, Messrs. Gaynor and Greene, 
there appeared Mr. H. H. Asquith, K.C.; Mr. Horace Avory, K.C.; 
Mr. Taschereau, K.C. (of the Canadian Bar), and Matthews. 

Present at the hearing: The Lord Chancellor, Lord Macnagbten, 
Lord Robertson, Lord Lindley, Sir Ford North, Sir Arthur Wilson. 

Judgment delivered by the Lord Chancellor the sth of February, 
1905. 

TEXT OF JUDGMENT. 


This is an appeal from judgments of Mr. Justice Caron, one of the judges 
of the Supreme Court for Lower Canada, dated the 13th August, 1902, dismis- 
sing motions made on behalf of the United States of America, on the 9th July, 
1902, to quash writs of habeas corpus granted by the said learned judge to the 
respondents on the 21st June, 1902, and ordering their liberation. The facts, 
which are not really in dispute, appear to be that the two respondents, Gaynor 
and Greene, had been in the employment of the Government of the United 
States of America, and have been charged with certain criminal offenses in 
respect of certain transactions in the State of Georgia. While they were in 
Quebec application was made to an officer called an extradition commissioner 
for their arrest, in pursuance of the international extradition arrangements 
between Canada and the United States of America. 

The application was made upon an information, which (among other things) 
alleged that the respondents had been guilty of theft and the commissioner, 
Mr. Ulric Lafontaine, duly issued his warrant for the arrest of the alleged 
criminals. They were accordingly arrested, and upon their arrest they applied 
to a learned judge, Mr. Justice Andrews, for a writ of habeas corpus. 

Now, the only question which the learned judge had to determine, was 
whether the accused were, at the time of the issue of the writ in question, in 
lawful custody. If they were, he had no jurisdiction to release them, but was 
bound to remand them to custody,.and up to this point it is difficult to see 
what ground could be even suggested for their release. 
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The offense of the theft was an offense which made the offender liable to 
extradition. 

The commissioner was invested by the Extradition Act with all the powers of 
a judge in that behalf,and under the commissioner’s warrant the officer having 
the custody of the accused was to receive and keep them till a particular date 
(May 27, 1902), and then bring them before the commissioner to be further 
dealt with according to law. 

It is difficult to understand what is the supposed unlawfulness of the custody 
and it is only upon the supposed unlawfulness of the custody that any appli- 
cation for discharge could be founded. 

It was probably owing to some mistake as to the jurisdiction of the commis- 
sioner that any writ was issued. Atal] events, when the facts were placed 
before Mr. Justice Andrews and the prisoners were brought before him under 
his order the learned judge did what was obviously right. He remanded them 
to their lawful custody from which they never ought to have been removed. 

Their Lordships are of opinion that Mr. Justice Andrews was quite accu- 
rate in what he did. There had been a regular and proper application to the 
extradition commissioner, who after receiving evidence to identify the persons 
’ charged had appointed a day for the regular procedure in extradition, and had, 
in the meantime committed the accused to the proper custody by way of 
remand. 

Mr. Justice Andrews was apparently not informed of this, and he issued the 
writ of habeas corpus, but (as will be pointed out hereafter) the writ if issued 
could have no other return than that the cause of detention was a lawful 
remand by a commissioner having jurisdiction over the subject-matter of the 
inquiry. 

When the learned judge found out the mistake that had been made he at 
once proceeded to put it right and then the somewhat extraordinary interven- 
tion of Mr. Justice Caron took place which has given rise to this appeal. 

Notwithstanding the judgment of Mr. Justice Andrews before him, who had 
justly pointed out that the matter stood for adjudication before him, the 
learned judge issued a writ of habeas corpus, returnable before himself and 
ultimately discharged the accused from custody upon grounds which their 
Lordships have some difficulty in following. 

Mr. Justice Caron first gets rid of the adjudication by Mr. Justice Andrews 
by a singular misapprehension of that learned judge’s language. Mr. Justice 
Andrews undoubtedly did decide the question before him, which was, whether 
Mr. Commissioner Lafontaine’s order showed a sufficient cause of detention, 
and he decided that it did. 

Mr. Justice Andrews gave his reasons and these Mr. Justice Caron confused 
with the adjudication. 

The adjudication was (a) the determination that the imprisonment was law- 
ful, and (b) the indorsement on the writs that they were quashed. That is, 
in point of law, the judgment, and though it is common enough to speak of a 
learned judge’s judgment in referring to the reasons by which that judgment is 
supported, it is somewhat singular. to find a learned judge himself confusing 
the two things. 

The substance of Mr. Justice Caron’s determination appears to have been 
that no offense within the meaning of the Extradition Act was shown upon the 
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document that had been brought before him by a writ of certiorari. ‘Their 
Lordships are wholly unable to agree with him. There was an accusation of 
theft which is an offense in both countries, but the learned judge does not 
appear to have apprehended that an accusation, on information, of theft was 
enough for the claim to arrest and detain. Whether the accusation was well 
founded, or whether there was enough to justify the Extradition Commissioner 
in committing for surrender was a question which would have been regularly 
brought before him and determined at the proper time if the due course of jus- 
tice had not been interfered with by the interposition of the learned judge. 
The learned judge accurately pvints out that a conspiracy is not an offense 
within the treaty, and because an indictment for conspiracy has been framed 
in which acts of larceny are charged as overt acts of the conspiracy, the learned 
judge seems to think that the United States Government are stopped from 
treating them as distinct and independent acts of larceny. The whole matter, 
and inter alia how much evidence there was of larceny would have been duly 
and properly investigated if the case had been allowed to take its proper 
course. Their Lordships do not mean to suggest that the writ of habeas cor- 
pus is not applicable, when there is a preliminary proceeding. Each case must 
depend upon its own merits. But where a prisoner is brought before a com- 
petent tribunal, and is charged with an extradition offense, and remanded for 
the express purpose of affording the prosecution the opportunity of bringing 
forward the evidence by which that accusation is to be supported; if, in sucha 
case upon a writ of habeas corpus a learned judge treats the remand warrant 
as a nullity, and proceeds to adjudicate upon the case as though the whole evi- 
dence was before him, it would paralyze the administration of justice and ren- 
der it impossible for the proceedings in extradition to be effective. 

The proceedings are very simple: information and arrests; then — either at 
once or on demand — the judge investigates the case, and either discharges or 
makes up his mind to commit for extradition, and if he does the latter, he has 
to inform the accused person that he will not be surrendered for fifteen days, 
in order to afford him an opportunity of bringing the legality of his surrender 
before a court of justice. “ 

Their Lordships will, accordingly, humbly advise His Majesty that the two 
judgments of Mr. Justice Caron, of the 13th August, 1902, ought to be reversed. 

The respondents must pay the costs of this appeal. 


The foregoing document, technically called the judgment, is not the 
real judgment; it is merely a report which the Judicial Committee 
makes to the King in Council, upon which report the King makes his © 
orders reversing the judgments complained of. The King’s order is 
the real judgment. It was signed on the 14th of February, 1905. It 
is the highest decree of the Sovereign. 


Mownopoty or DEALERS IN Fresh Meats Restratnep. — The Supreme 
Court of the United States has rendered an important decision in the 
case of Swift and Company et al. Appt’s., v. Unitedl States,' affirming 


1 25 Sup. Ct. Rep. 276. 
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with a slight modification the injunction granted by the Circuit Court 
of the United States for the Northern District of Lilinois. We quote a 
few paragraphs of the able opinion of Mr. Justice Holmes. After 
exumining the allegations of the bill in detail he says: To sum up the 
bill more shortly it charges a combination of a dominant proportion of 
the dealers in fresh meat throughout the United States not to bid 
against each other in the live-stock markets of the different States, to 
bid up prices for a few days in order to induce the cattle men to send 
their stock to the stock yards, to fix prices at which they will sell, and 
to that end to restrict shipments of meat when necessary, to establish 
a uniform rule of credit to dealers, and to keep a black list, to make 
uniform and improper charges for cartage, and finally to get less than 
lawful rates from the railroads, to the exclusion of competitors. It is 
true that the last charge is not clearly stated to be a part of the com- 
bination. But as it is alleged that the defendants have each and all 
made arrangements with the railroads, that they were exclusively to 
enjoy the unlawful advantage, and that their intent in what they did was 
to monopolize the commerce and to prevent competition, and in view 
of the general allegation to which we shall refer, we think that we 
have stated correctly the purport of the bill. It will be noticed 
further that the intent to monopolize is alleged for the first 
time in the eighth section of the bill as to raising, lowering, and 
fixing prices. In the earlier sections, the intent alleged is to re- 
strain competition among themselves. But, after all the specific 
charges, there is a general allegation that the defendants are conspir- 
ing with one another, the railroads and others, to monopolize the sup- 
ply and distribution of fresh meat throughout the United States, etc., 
as has been stated above, and it seems to us that this general allegation 
of intent colors and applies to all the specific charges of the bill. 
Whatever may be thought concerning the proper construction of the 
statute, a bill in equity is not to be read and construed as an indict- 
ment would have been read and construed a hundred years ago, but it 
is to be taken to mean what it fairly conveys to a dispassionate reader 
by a fairly exact use of English speech. Thus read this bill seems to 
us intended to allege successive elements of a single connected scheme. 

We read the demurrer with the same liberality. Therefore we take it 
as applying to the bill generally for multifariousness and want of equity, 
and also to each section of it which makes a charge, and to the discov- 
ery. The demurrer to the discovery will not need discussion in the 
view which we take concerning the relief, and therefore we turn at once 
to that. 


The general objection is urged that the bill does not set forth suffi-_ 
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cient definite or specific facts. This objection is serious, but it seems 
to us inherent in the nature of the case. The scheme alleged is so vast 
that it presents a new problem in pleading. If, as we must assume, 
the scheme is entertained, it is, of course, contrary to the very words 
of the statute. Its size makes the violation of the law more conspicu- 
ous and yet the same thing makes it impossible to fasten the principal 
fact to a certain time and place. The elements, too, are so numerous 
and shifting, even the constituent parts alleged are, and from their 
nature must be, so extensive in time and space, that something of the 
same impossibility applies to them. The law has been upheld, and 
therefore we are bound to enforce it notwithstanding these diffi- 
culties. On the other hand, we equally are bound, by the first prin- 
ciples of justice, not to sanction a decree so vague as to put the whole 
conduct of the defendant’s business at the peril of a summons for con- 
tempt. We cannot issue a general injunction against all possible 
breaches of the law. We must steer between these opposite difficul- 
ties as best we can. 

The echeme as a whole seems to be within reach of the law. The 
constituent elements, as we have stated them, are enough to give to the 
scheme a body and for all that we can say, to accomplish it. More- 
over, whatever we may think of them separately, when we take them 


up as distinct charges, they are alleged sufficiently as elements of the 
scheme. 
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BOOK REVIEWS. 


THE AMERICAN STATE REPORTS containing the cases of general value and authority, se- 
lected, reported and annotated by A. C. FREEMAN, volumes 99 and 100. San Francisco: 
Bancroft-Whitney Company. 

Every one who has used this series of reports knows that the cases are se- 
lected with great good judgment, so as to present the leading cases on every 
great topic of the law. The past volumes of this series have established a 
high standard of excellence in the annotations, which is fully sustained in the 
volumes before us. Many of the monographs are complete treatises on the 
subjects taken up; more complete than can be elsewhere found. In volume 99 
we especially call attention to the monograph of fifty pages upon the Liability 
of Common Carriers for the Baggage of Passengers. The subject of the other 
most important notes in this volume are the following: — 

Gifts Causa Mortis, nineteen pages. 

Injunction against Trespass on Real Property, twenty pages. 

Liability of Innkeeper for Injury to or Loss of the Property of their Guests, 
twenty-six pages. 

Merger of Estates, twenty pages. 

What after-acquired Property passes by a Railway Mortgage, nine pages. 

Right to Subrogation, sixty pages. 

Land Owner's Rights in Percolating Waters, ten pages. 

In volume 100 we wish to call attention particularly to the note of thirty- 
three pages on Idem Sonans. At the end of this article there is an alphabeti- 
cal list of several hundred names which have been held idem sonans, with 
references to the cases in which they were so held. There isalso another list 
of hundreds of names which have been held not to be idem sonans. We do not 
know of any other collection of authorities on this subject which is anywhere 
near socomplete. The other more important notes in this volume are upon 
the following named subjects: — 

Accord and Satisfaction, sixty-six pages. 

Duties and Liabilities of Electric Corporations, twenty-four pages. 

Right of Prisoner to discharge on Habeas Corpus after commitment and before 
trial, ten pages. 

Fidelity Insurance, eighteen pages. 

Right to recover for Negligence where there is no privity, ten pages. 

Misconduct of Counsel other than in argument, ten pages. 

Termination of Trusts and of the Trustee’s title, six pages. 

Religious Societies, Jurisdiction of Civil Courts over Church Controversies, 
seventeen pages. 
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DIGEST OF THE DECISIONS OF THE COURTS OF LAST RESORT OF THE SEVERAL STATES 
FROM 1887 TO 1904, CONTAINED IN THE AMERICAN STATE REPORTS, VOLUMES 1 to 99 In- 
CLUSIVE, AND OF THE NOTES TO THE CASES REPORTED THEREIN. — In three volumes, 
By EDMUND SAMSON GREEN, author of “Complete Texas Digest.” San Francisco: 
Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1904. 

This is a very complete digest of all the decisions contained in the series 
of American State Reports volumes 1 to 96 inclusive. It isan index also to 
the valuable notes in all these volumes. The syllabi are arranged and clas- 
sifled according to the system established by the West Publishing Company in 
their reports and digests. This digest is of course indispensable to all owners 
of this series of reports; and it will be found of great value to others for the 
reason that it enables them to find the thousands of monographs on a great 
variety of subjects contained in these reports. These monographs are in many 
instances treatises on subjects which are not discussed at all in the text- 
books; or if discussed, not treated so exhaustively as in these notes. - 

Each volume of the Index is preceded by a table showing the main heads and 
cross-references contained in the volume. 

This digest in every way bears testimony to the learning and experience of 
the author. 


CURRENT Law. — A complete Encyclopaedia of new law. Two volumes. GEORGE Fos- 
TER LONGSDORF, editor-in-chief. St. Paul, Minn,: Keefe-Davidson Company. 1904. 
These two volumes together contain thirty-four hundred large pages. The 

work is in the form of an encyclopaedia embracing all the general topics of the 

law as presented in the cases decided in the Federal and State courts during 
the past few years. These volumes were originally published in numbers 
issued at short intervals during the years 1903 and 1904. These two volumes 

are complete in themselves, embracing all the topics of the law from A to Z. 

The first number of volume three has already been issued and embraces the 

subjects from Abatement to Assaults in somewhat more than three hundred 

pages. The subjects of the volumes and of the separate parts are arranged 
alphabetically; but in addition have a ful] topical index. 

The purpose of this work is, of course, to enable one who wishes to find the 
latest decisions on legal subjects to do so without searching through all the 
late volumes of the reports. For this purpose it is admirably planned and 
executed and is quite indispensable. 


SELDEN SOCIETY PUBLICATIONS. — Vol. 19 Year Books, Series Vol. Il.: Year Books 2 

and 3 Edward II, 1306-9 and 1309-10. 

The progress of the English law for almost three centuries can best be traced 
in the Year Books. The Selden Society has, therefore, in the pursuit of its 
purpose, undertaken the task of printing the Year Books. In all probability, 
it cannot be accomplished in our own time. Only one-half have ever been put 
in print. There are many gaps, the longest being that of the whole reign of 
Richard II. Those that have been published have most times been so poorly 
edited as to be of little use. The most corrupt text of those already in print 
is that of Edward II, and very wisely the Selden Society set itself the task of 
correcting that text. One volume has already been published in its Year Book 
Series embracing the years 1 and 2 Edward II. 
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Owing to the industry of the learned editor, Professor F. W. Maitland, the 
Selden Suciety has been enabled to publish an additional volume for the year 
1904, and to give to the public sooner than it expected the second volume in 
the Year Book Series. The great service that the Selden Society is doing for 
legal learning can be appreciated only when one sees how much that is inter- 
esting and valuable in our law is now, through the painstaking and scholarly 
research of the editors, being put in print for the first time. The work from 
its nature proceeds slowly, but the thoroughness with which it is being done 
amply compensates. As is well said by the learned editor: ‘‘ It would be more 
instructive to possess all the extant reports for five years than to have the whole 
twenty years less thoroughly illuminated, for we are not going to cite these old 
cases in court, and the play of reasoning among the counsel at the bar is much 
more interesting than any series of decided points could be.’? Proceeding on 
this theory, the editor has printed two and even three reports of a single case 
where it has seemed worth while because of differences in the manuscripts ex- 
amined. There are in the volume a few attempts to make a text combining the 
different versions. An example of this is found on page 182, the case of Box- 
endone v. Haleburne.! 

From examinations made by the learned editor and his assistants, it would 
seem to be probable that law reporting goes back earlier than the year 1289. 
There are numerous undated reports, as yet unedited, which give internal evi- 
dence that the cases were decided before that date. It would seem, too, the 
editor tells us that in the earliest law reporting, the chronological arrangement 
was not the one adopted and that it was some time after the beginning of re- 
porting that the reports first become truly year books. 

Much new matter appears in this volume. Thirty-five of the fifty cases of 
the second year are new, and in seven of the others, additional reports are 
printed. Most of the cases are concerned with law that is now obsolete; but 
two of the new cases found to which the editor calls attention, seem very 
worthy of note here. 

In Umpeaville v. Loustede? the defendant had bound himself in the sum of 
one hundred marks in case he should not deliver a certain writing to the 
plaintiff by a certain day. On the day set the defendant was in the East, and 
his wife with whom he had left it for delivery failed to deliver it. The plaintiff 
sued in debt for the hundred marks. The defendant had the writing in court 
and offered to deliver it. The plaintiff argued that it had not been tendered 
on the day named and demanded judgment. The defendant replied that the 
plaintiff had suffered no damage by the delay. After which Bereford, J., says: 
“You demand this debt because the writing was not delivered and he says that 
before now he has tendered it, and that he was always ready, and that he 
tenders it now. Therefore it is well that you receive it. Moreover this is not 
properly speaking, a debt; it is a penalty; and with what equity can you 
demand this penalty?’’ The plaintiff’s attorney still insisting on judgment 
which the letter of the law gives him, is told he will have to wait seven years 
for judgment. Thus was relief given in equity. 

In an action brought by the prior of Coventry, the jurors came and said that 
the defendants sold outside his market on Fridays to his damage to the amount 
of sixty pounds; judgment was given thus, “And therefore, it is considered 


1 Hilary Term, 3 Edw. II. 2 2 Edw. II, printed on page 58. 
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that the said prior recover his said damages against them, and that the said 
William and the others henceworth on Fridays on which the said prior has hig 
said market do not expose for sale their vendible wares within the town of 
Coventry elsewhere than in the said market.’? In the words of the learned 
editor, ‘‘ If this is not an ‘injunction ’ and a ‘ perpetual injunction,’ we hardly 
know what to call it.” 


LANGDELL: A BRIEF SURVEY OF EQUITY JURISDICTION. 


Like all work which has come from the hands of Professor Langdell, this 
brief survey of equity jurisdiction bears the impress of a profound mind, 
and scholarly research. It is not a new work, but it is a collection of articles 
published previously in the Harvard Law Review. This book is not published 
by Professor Langdell as a complete work on Equity Jurisdiction; but has 
been issued by the Harvard Law Review Association, with his permission, at 
the suggestion of Dean Ashley of the Law School of the University of New 
York, where the study of these articles has for several years formed a part of 
the student’s work in the course of Equity. 

It can be said without qualification, that no student of equity can fail to 
gain some benefit from reading these articles, the product of a master mind in 
the law. The book cannot be used as a reference book, however, for, aside 
from the fact that no pretense is made that the citations are exhaustive, there 
is no index of citations, nor any analytic index-digest of the text. 

The several chapters deal with the Classification of Rights and Wrongs, 
Specific Performance, Bill for an Account, Bills of Equitable Assumpsit, Credi- 
tors’ Bills, Real Obligations, and Equitable Conversion. 

On the other hand it is a book which the scholar and the scholarly lawyer 
ought to have in his library. 
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